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United States Court of Appeals for the 

District of Columbia 

No. 6334. 

! 

Johanna Densby, Appellant, ! 


Acacia Mutual Life Association, a Corporation df the 

District of Columbia. ! 


a Supreme Court of the District of Columbia. 

At Law. j 

No. 80414. | 

i 

Johanna Densby, Plaintiff, 
vs. 

Acacia Mutual Life Association, a Corporation of the 
District of Columbia, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at tlie City of Washington, }n said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 

1 Amended Declaration. j 

Filed December 9, 1931. j 

In the Supreme Court of the District of Columbia. 

Law. No. 80414. 

Johanna Densby, Plaintiff, 


Acacia Mutual Life Association, a Corporation df the 
District of Columbia, Defendant. 

i 

The plaintiff, Johanna Densby, sues the defendant, 
Acacia Mutual Life Association, a corporation of tlie Dis- 

1—6334a 
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JOHANNA DENSEV VS. 


trict of Columbia, created by Act of Congress, with prin¬ 
cipal, head, home, and executive offices in District of 
Columbia, for that, heretofore, to-wit, on the first day of 
October, 1930, tlie defendant, which was then a corporation 
as aforesaid, duly authorized to do the business of life 
insurance, and was doing business as such a Company, 
and had, and still has its said offices in tlie District of 
Columbia, in consideration of a certain premium to be 
paid by the said insured to the said defendant, which said 
premium was actually paid by the said insured to said 
defendant .company up to the time of the insured’s death 
as hereinafter mentioned, and in accordance with the terms 
and conditions of the policy of insurance, made its policy 
of insurance in writing, Xo. 272*244, upon the life of one 
Marshall 0. Densby, the husband of the plaintiff named 
herein, whereby the said defendant promised and agreed 
to pay to the said plaintiff, as beneficiary named in the 
said policy at the time, on receipt of proof of the death 
of the insured at defendant's home office, the sum 
2 of $5,000.00; thereafter, to wit, on the 6th day of 
June, 1931, and during the continuance of the said 
policy, all premiums being paid, the said insured, Marshall 
O. Densby, departed this life in the City of Chicago, State 
of Illinois: that due proofs of death were furnished to 
the said defendant company at its home office aforesaid 
in accordance with the terms and conditions of the said 
policy and accepted by the said defendant company as sat¬ 
isfactory, and thereupon, and by reason of said death, and 
of the terms, agreements and conditions of said policy 
issued bv said defendant as aforesaid, the said sum of 
$5,000.00 became and was due and payable to said benefi¬ 
ciary, being the plaintiff in this suit; that the application 
for insurance is dated September 5, 1930, and said defend¬ 
ant has not made, nor did it within one year from the date 
of issue of the policy of insurance make, a contest of said 
policy; that defendant cannot now contest the said policy, 
that defendant attached to the policy a part only of the 
application for insurance; that the said defendant failed 
to attach to the policy of insurance the statements written 
(‘ii the back side of the first page of the application by the 
agent, and also failed to attach to said policy all of the 
Medical Examination and questions in Part II and other 
parts of the said application; that on plaintiff’s demand 
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for said missing parts of the application said defendant 
refused to deliver, to exhibit same, to plaintiff. 

And the said defendant in accordance with the terms, 
agreements, and conditions in said policy of insurance be¬ 
came and was indebted to the said plaintiff in the sum of 
$5,000.00 which said sum or no part thereof has been paid, 
although demand has been made for the payment of same, 
to the damage of the plaintiff in the sum of $5,000.00, with 
interest thereon from the 6th day of Junej 1931, 

3 besides the costs of this suit. 

CHARLES E. GEORGE, 

FRANK E. WATSON, 
RAYMOND M. HUDSON, 

Attorneys for Plaintiff. 

i 

The Original Bill of Particulars and Affidavit of Merit 
were not stricken out by the Court and stand with this 
Amended Declaration. 

Affidavit of Merit. 

Filed October 22, 1931. 

* * * * * * *| 

State of Michigan, 

County of Wayne, To wit: 

I, Johanna Densbv, being first duly sworn depose and 
state that I am the plaintiff in the above entitled action 
and am a citizen and resident of Detroit, Wayne County, 
Michigan, and have been such since prior to August 15, 
1931, of which the defendant had knowledge; that the de¬ 
fendant is a corporation created, existing, and doing busi¬ 
ness by an Act of Congress in and under the laws of the 
District of Columbia with its chief, head, home or Main 
office, as well as its executive offices in said District of 
Columbia; that the plaintiff is justly entitled to recover 
from the defendant the just and full sum of $5,000.00 with 
interest from June 6, 1931, exclusive of all setoffs and 
just grounds of defense for this; that heretofore on Oc¬ 
tober 1, 1930 the defendant at its Home Office in the Dis¬ 
trict of Columbia issued a certain policy of insur- 

4 ance, which is hereinafter set out verbatim and 
caused its executive officers to sign same in said 
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JOHANNA DENSBY VS. 


District of Columbia, by which the defendant promised 
and agreed to pay to the plaintiff at its Home Office in the 
District of Columbia the just and full sum of $5,000.00 
on proof at said Home Office of the death of Marshall O. 
Densby; that all the premiums were paid on said Marshall 
O. Densby on June G, 1931; that due and proper proof 
was furnished by the plaintiff to the defendant at its 
Home office in the Distinct of Columbia, of the death of 
said Marshall 0. Densby, and said defendant paid to said 
plaintiff another and different policy on the life of said 
Marshall 0. Densby, but has failed and refused, without 
any legal reason or excuse, and in violation of the terms 
of 1 lie Contract, to pay plaintiff the $5,000.00 due under the 
policy sued upon in this action. 


The said contract of insurance provides that “This 
policy shall be incontestable after one year from date of 
issue, except for non-payment of premiums”; all premiums 
on said policy were duly paid and never in default; that 
the application is dated September 5, 1930, and defendant 
has not made, nor did it within one year from the date of 
issue of the policy make, a contest of said policy; that 
defendant cannot now contest the policy; that defendant 
attached to the policy a part only of the application; it 
failed to attach to the policy the statements written on 
the back side of the first page of the application by the 
agent, and also failed to attach all of the Medical Exami¬ 
nation and questions in Part II and other parts of the 
application; that on plaintiff's demand for said missing- 
parts of the application defendant refused to deliver or 
exhibit same to plaintiff; that said policy as delivered is 
in the following words and figures: 


(Here follow photolithographs of Contract and Applica¬ 
tion, side folios 5, 6, 7, and 8.) 


9-11 Bill of Particulars. 

Filed October 22, 1931. 

*##*##* 

To amount due on policy of insurance zz 272244 issued by 
defendant October 1, 1930, on life of Marshall O. Densby, 






OVCONGRtSS 


£5000 


JOHANNA DBNSBY, HIS WIFE * * * i Oentjttiary, 

or such other benefidaty at may be designated tn accordance with the provUtons hereof, the 
Him of $3000,00 * * . FIVE THOUSAND * * * DOLLARS. 

5artidjWt(0n (n AutpuJtf* Thu Assodatlon U conducted for the tole benefit of (U members 
and their benffidartes, and not for profit. All of tU funds, savings, earnings, and surplus belong to 
Its members. On the fifth anniversary of the Issuance of this policy, the Association shall ddermlne 
and account for the portion of the dlotstble surplus accruing on this policy, and the member shall then 
haoe the right to haoe the current dividend arising from such partldpatlon paid In cash, and at the end of 
each succeeding five-year period such accounting and payment shall be had. 

Thu Policy U Ututi ml eutpUi hy (hi porUts in inltrul. rui/tci to tht /cr«*>/n| andtoth* proaitkn* tUOd on 0* nconl, 
thirl ml fourth past* A rhtf, i thick art e pert of ibis pottcy. 


VAL LIFE ASSOC!AT IDS of 

fblafy e.\<tu Ud //m c<,n(r.up 


*n Witness mmcof. (hr ACACIA X 
WASIlTXCrTiJS. 7 ) (\, has bp its Pmidmi 
FIRST day <4 OCTOBER ^79%!' 


/ 

a 
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SPECIAL PRIVILEGES 


, PAYMENT OF PREMIUMS AND GRACE IN¬ 
PAYMENT 

Thb policy is based upon payment of premiums anmftlly 
in advance, but premiums may be made payable in monthly, 
quarterly or semi-annual installments at the rate stated 
herein, provided that any unpaid premiums required to 
complete payment for die current policy year in which 
death occurs shall be considered an ind ebtednes s on account 
of this policy. 

Premiums are payable at the Home Office of the Associa¬ 
tion, but may be paid to an authorized agent of the Association 
on or before the dates when due, in exchange for official 
receipts signed by the president or the secretary and counter¬ 
signed by said agent. 

After a member has paid one annual premium, or an install¬ 
ment thereof, a grace period of one month (not less than 31 
days), without interest, will be allowed for the payment of 
subsequent premiums or installments as they faS due. Dur¬ 
ing this period the insurance shall continue in force, but if 
die policy shall become a claim the unpaid premiums for the 
then current policy year, shall be deducted from the amount 
of insurance payable. If any premium be not paid when due 
as specified herein, or during the grace period, this policy 
shall lapse and be void except as to the provisions for sur¬ 
render options printed herein. 


PREMIUM LOAN 


After premiums have been paid for at least two full years, 
and if any nbsequent annual premium or>4p*tallment thereof 


be not said within the grace period 
tion wdl charge such unpaid prerniu: 
of 6% per annum in advance agai 
provided the member has 
the policy shall be continued in 
charged any i 



not 


then the Assoc ia- 
the rate 
the policy. 

for, and 
p r emium s 
< policy including 
Failure to repay 
any such loan or to p^vthtae^vtbdreda shall not void this 
policy unless the /total tpdfebtccjndss hereon .shall equal or 
exceed the cash/vilu* at the tidSe of such failure, nor until 
31 days after^&icfc'shall ha ye been mailed by the Associi- 
'wn/adtSress of the member and of the 

the policy is lapsed the member may 
without medical reexamination. The 
init the reserve with interest there il 
in cash or left to stand as an indebtedness 
icy, subject to interest at the rate of 6% per 
in advance. 

The member may revoke the request above mentioned at 
any time. 


interest 


tion to 
assignee 



REINSTATEMENT 

A lapsed policy may be reinstated at any time provided the 
member makes application therefor, furnishes evidence of 
insurability satisfactory to the Association and pays the 


premiums due to the date of reinstatement with interest at 
the rate of six per cent per annum. An* indebtedness 
against the policy at the time it lapsed, with interest from 
that date, shall be reinstated or at his option paid in cash. j 

MILITARY OR NAVAL SERVICE 

This policy is free from restrictions as to military or naval 
service m times of peace and war. 

RESIDENCE AND TRAVEt 

This policy is free from restrictions as taf residence*Und 
travel 

CHANGE TO OTHER POLICY FORM 

At any time while this policy is in full force, it may be 
exchanged for any form of policy issued by the Association, 
provided that the premium rate shall not be less than 
the rate on this policy. No medical reexamination will 
be required, and the new policy shall be for the same amount; 
shall bear the same date; shall be written as of the same age 
of the member, and doll be at the rate of premium in foroe 
for the new form at the date of this policy, provided that the 
member shall pay a sum equal to the difference between the 
premiums paid hereon, and the premiums? which would have 
been paid upon the pokey had it originally been issued upon 
the new plan, with interest not in excess of six per cent per. 
annum compounded annually, and further provided that the 
new policy shall not grant any special benefit not granted in 
this policy. T * “ j 


GENERAL CONDITIONS 


THE CONTRACT 


This policy, together with the application therefor, a copy 
of which is attached hereto and made a part hereof, shall 
constitute the entire contract and all statements made by the 
member shall, in the abse nce of fraud, be deemed representa¬ 
tions and not warranties, and no such statement shall be used 
to void this policy orin defense to a claim hereunder unless 
conta i ned in said application and unless a copy of the applica¬ 
tion shall be attached to the policy when issued. 

No condition, provision or privilege of this policy can be 
waived or modified accept by an endorsement hereon signed 
by the president, a vice-president, the secretary, an assistant 
secretary, the actuary, or an assistant actuary. 


INCONTESTABILITY 

This policy shall be incontestable after one year from date 
of issue except for non-payment of premium. 

RESERVE 

The r ese rv e on this policy shall be calculated on basis of the 
American Experience Table of Mortality with interest at three 
and one-half per cent per annum on the modified preliminary 
term plan (20 Payment Life basis). The first years insurance 
or part thereof, under this policy, is Term Insurance, pur¬ 
chased by the whole or a part of the premium to be received 
during the first policy year. If the premium under a limited 
payment life policy proriding for the payment of all premiums 

8c M. OL 2 £«▼. 


thereon in less than twenty years from the date of the policy 
e xceeds that charged for luce insurance under twenty payment 
life policies, the reserve thereon at the end of any year includ¬ 
ing first, dull not be less thqn the reserve on a twenty payment 
life policy issued in the same year and at thrfame age together 
with an amount which shall be equivalent' the accumulation 
of a net level premium sufficient to proridefork pure endow¬ 
ment at the end of the premium payment period equal to the 
difference b e twee n the value at theend of such period of such 
a twenty payment life policy and the full reserve at such time 
of such a limited payment'ineNpoKev. The ^premium-payment 
period is the period during 'Whiifr' pcemiums are concur¬ 
rently payable under such {weaty payment life policy and such 
limited payment lifi^\policy. j 

DESIGNATION DF~BENEFICIARIES 

The member \rtuy designate one or more beneficiaries if 
none he named herein, and may designate one or more con- 
tingeht\beaeficuriC8> whose interest shall be as expressed 
herojtc aqd may^change any beneficiary not irrevocably desig- 
nated\apcLiWtr^hange any contingent beneficiary; provided 
that nonsuch' 1 designation or change shall be effective unless 
made in writing to the Association and endorsed hereon by 
the Association prior to the time when this policy shall be¬ 
come payable. If there be more than one beneficiary, thq_ 
interest of any deceased beneficiary shall pass to the survivor* 
or survivors among the beneficiaries, unless otherwise directed 
herein. If no beneficiary or contingent beneficiary survive 


the member the proceeds of ttus policy shall be payable to 
the estate of the member. 

ASSIGNMENTS 

An assignment of interest in this policy shall not be binding 
upon the Association unless a certified <ppy thereof has been 
filed at its Home Office prior to the time when this-policy 
shall become payable. The Association will not assume any 
responsibility as to the yalidity or effect of an assignment. 

INDEBTEDNESS 

Any indebtedness to the Association on account of -this 
.policy will be deducted from any payment or in anj settle- 
-oent under the policy. 

CORRECTION OF AGE 

If the age of the member has been misstated the a mount 
payable under the policy shall be adjusted to the amount 
which the premium paid vould have purchased at the'correct 
age. 

SUICIDE AND AVIATION 

If within one year from the date hereof the member shall 
die in consequence of having engaged in an aerial flight or, 
whether «ane or insane, die by his own hand, the liability 
of the Association shall be limited to the amount of the 
premium paid hereon. 



ACACIA MUTUAL LIFE ASSOCIATION 

APPLICATION FOR INSU,ft r AN(9fiW0 »* 

Se 


1. NAMK OF 

APPLICANT 

Print In Full 

2. A. RESIDENCE 

address 

B. BUSINESS 
ADDRESS 




"wf f$l>MimD ffl ... .' 3 u ^ n ' ; ul ,k d!! v ... 

(QwefiCo -*-*-? _ _: Oc°t 7 & Af7 y 

P/9/isofvs 8f>n!e/ty C*o/?p. 1 

(V L r PfiMc’ .— Su « xr ~- .zr-. 

firs/ dp/ vc p .. 


| City and 
St»ir 


R L 



City and 
Stair- i 


_ 4 WLtifeJ 

C. SEND MAIL toj /?PS/DP/VC £ \ .. y..&/?Mj?A.y .._ 

5. OCCUPATION j 

(Gift caact dutiri in lull. II • ^ D 

Clark. Silrmnn. Mer<h»nt or . fJ i X , ^^ *~> . #- ■_ 

Uangfa<turrr atatc aitirUa . / ) 

dr.lt in or m.in-»(Arnnfd. n'f t J__ 

« iu-NKEIC1ARY V »«*iTNam» r 1 E. Shall death bene- 

“sr.-H. 3b.H*«»« I>.e#siii ... 1 SJMS- /ro . 

B. Relationship of- 

ISWi . rjf< . . F. II so. for how , 

C. If no relationship^. many year.? fo' . 

give present ad-. ^ 

dress or other; ~ ... c. 

iden.ificalion . D « »* h 'f 1 ✓ 

D. Do you wish lo re-! insttllmurts to 

«r/e ,he ngh. .o; swrtJK: 

change the 13cue- ’ \Is~ . Srroi Annuolly or An- 

ficiary? !..i . . 


/sy 


7 fof/rjzyr/ 


lull Name 


/7A"V/7 


/vo 


yv,A- 


7. IN WHAT COMPANIES OR ASSOCIATIONS ARE YOU NOW INSURED? 


. NAMK OP COMPANY j KIND OF POLICY , DA 1 r. OP 1-OI.IU I AMtiUN r UP 1 Ol AU AMT. OF POLICY 

. Affs TieMfPstsL .; ml i./ 1 /±-..: ms fe ll/p. 

fh /?.<?//-> . \ml \Ph<ii/?>4 /?o . ydj/ 


E. Shall death bene¬ 
fits be paid in 
installments? 


F. If so, for how 
many years? 


G. Death benefit 
installments to 
be |>aid (State 

Monthly, Quarterly. 
Semi Annually or An¬ 
nually) 



14. I agree that the above statements and answers and all those that 1 may make to the Association’s Medical Examiner, in 
Part II of this application, whether written by me or not, are true, and are offered to the Association as a consideration for the 
Policy of Insurance that may be issued in pursuant*) thereof; that said Policy of Insurance shall not take effect until this applica¬ 
tion has been approved by the Association, and the first pa yment required thereon made during my life and continuance in 
good health. P “ _ 

Dated at.., thi..--^day .19r*3 

Witness to Signature:... 

(/ Signature of Applicant. / 

Tom N<>. I?'K ft-10-29-JOM V ' 
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ACACIA MUTUAL LIFE ASSOCIATION «EP’I ,6 $ 3 C 8 am no? 

tAPPlicATION FOR INSURANCE-PART ll-ANSWERS MADE TO THE MEDICAL EXAMINER 
IN CONTINUATION OF AND FORMING PART OF APPLICATION FOR INSURANCE 

Thift •xftmlnation must b« nuuU in privates Answers must be written In BLACK Ink. The examiner must record In his 
handwriting the answers of applicant to every question f and the appticar.t must sign the declaration at bottom of page. 


!• Ifa« chang: us result uecur oecu* 
lotion eser lnen sought nr advise! 
for the benefit of >onr health ’ 
It >•>. i/iic Jtlaut 

it 

t lias any pfopti il ur appln»t:n». t 
•iisuir )• ur itr evrr teen mad 
to any Compsn*. S:<t'ly. As»o 
ciatiin or Agent upon winch a 
/ |<i!iey has >iut hern i.t-ied as ap 
' plitd fori It u. g.\e purriiufaei 


i 

Q Occupation anil dutirs in detail 

lb »v bug to engaged’ 


7 Have >ru an appl catinn now pend, 
ing in atn-thei I’ompan) ? // it 
n >■ if (\n.fan\ f 

it 

^ » !!•%» %«»i vlut»KC*l u/ur K<U|*ili«r 

ml '4* « »•!!;. af (||( Mill It ir.ffTi/«l' 

- {/■ 

s 

% .»»•% \ ii» i.t i n lor an*| ! 

7. »Td III' /» ef|| f J ft.tilt 1 - - - - - - 1 

V. Are )'U drawing nr hue you re 
dived Comjenvatiun for illness or 
inters. /; iv pin rpljily 


O < Hair siii iurlicipalid in an 
52 art rat flight uiiliiu thr <ast tW"i 

1 

a u U il si. ir it trntixn to inter avia 
tu>n u it. in jnt ytar fur pleas I 
dir. Ini*iiiis. it as a psil <1 >on■ | 
ih> iijMliuti .1 duties.’ If t». pit. 
■It- lot: * 

!* 

•J. Have ton thfflrfn for 

or diubjfifrl It ai m.litif* c- 

llelV «l ’Cf'ltf ll'l I'lOltsll lif 

Im»? 11 .«*, p ir JrfjDi 

X ._. 

w a beer? 

H 10. What ate )our 

0 habits in regard t<» |, 

< the u *e | ( 

C spind’ 

b 

II llate you eser used any aico 
holic sum ilartt to ric-»s nr in 
lusitatleii ? If lit. Jilt JttdUl 

X 

Ii. Hive ><• i eirr used opium, co 
came, ehim.-i! an* hvhit oim 

lug drug ’ If i j. g i t Jrlatii. 


13. Ilnr )ui, evrr liken nr leer 
adsived to take treatment for 
aic. *uil:»m? If io. gut f'hct 
tl I / :V 'tl l > ■ r-m nl 


Ii Jl.nr smi . w r had an, of the L iluwing di*e.t-e« symptoms? t Lach ipuedion mu*t la- read to applicant and answered r-r '‘No.** Gilt dtloih be/me.) 

Avthms or SSorlnrs* id ltrrath? 

riiiirisi . Itri nsIsit-I'nri ixniiia or 
any ( hi -t nr l.ung l>i»ej»e? 

JL 

Fit*.' F.piltr'y. Orltt iures T:emen« 
or fonsii!*tivns of any kind? 

% 

Kiu-ture. Stricture, Disease ol 
Testitlet nr Prostate Gland? 


rjljiii.tiii.fi oi .in) |li*4 A«e <>( Ihi 

• lev !? 

1 ^ 

Ca«l'ili.. rtc«-r el ih • Munich or 
•ind l)|.fa*e of tl at r.tgm? 


Drnpvv, lltaddrr or Kidney Disease’ 

Srphilis? 

It 

fligh lllisal t’nssufc or anv lliseuv 
r.l the Arteries? 

it. 

Append.rilis, frejurnt Oiarrhra, I)ys 
cntiy or jny f)i«ri-r of Howels’ 

* 

Apoplexy or I'aratysis? 

X# 

Out or Kheunulism? 


llnlary* «1 Win* or Varito«r t’krr^' 

— . _, _ - . - - . -1 

S*L. 

J-iniidicr, t.all stone*. Pit.ais Colic or 
any Disease of the l.iser? 


Menial Derangcracut or any Nerv 
out Disease? 

k 

Impairment of eyesight or Hear 
mg or Chronic Discharge? 

it* 

Fie«iticnl Chuk'i o» lluir ciicm’ 

ail _ 

Tittula c^r any f)ivt*vr oi the Ree l *1 

lism? ‘ 

Albumin, Casta or Sugar in Urine? 


Cancer. Tumors or Uletra of any 
hind? 


ir «4«%nig i f IM sel i.r an> 
clhrr S)mjitf*m\ *»t TuUfcu! 


tli idsches, sevrre. piclraited oc 
lrr.,iient * 


kidney Colic or Steot^ 


Goiter ? 

^0 

Malaria, Typhoid or other KsVcr'? | 


VirtiKo. Ili/niirtt. Ka»ntinf )i<**K or 
_IWyi«cn»u<n<4% > __ 

k t 

Neuritis, Neuralgia or Sciatica.' 

%4__ 

)lave sou evrr undergone a sut- 
— ritl * getalion? J __ 

mu 


Diseases or Injury 

Date 

ram 

PJrgT 

Duration ' 

Severity 

Any remaining 
effects 

Name and Address of Attending rbyiicians 
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payable to plaintiff—$5000.00, with interest on sarjie from 
June 6, 1931. 

CHARLES E. GEORGS, 
FRANK E. WATSON, 
RAYMOND M. HUDSON, 

Attorneys for Plaintiff. 

Pleas. 

Filed December 21, 1931. 

* * * * # * J * 


First Plea. 

The defendant, Acacia Mutual Life Associationj, a cor¬ 
poration, for a plea to the amended declaration! herein, 
denies that it issued the policy of insurance described in 
said amended declaration. 


Second Plea. 


And for a further plea to said amended declaration, the 
defendant, Acacia Mutual life Association, a corporation, 
says that on, to-wit, October 1st, 1930, defendant issued a 
certain policy of insurance upon the life of one ilarshall 
Otto Densby, in the sum of Five Thousand Dollars ($5,- 
000.00), which said policy of insurance contained a clause 
or provision that said policy should be incontestable after 
one year from date of issue, except for non-pay!ment of 
premiums. Prior to the issuance of said policy of 
12 insurance, and on or about the 5th day of September, 
1930, said Marshall Otto Densby, now deceased, who 
was then the husband of plaintiff herein, and v{ho then 


resided with his said wife in the citv of Chicago, istate of 

•< V— / I 


Illinois, and continued to so reside until his death, made 
written application to defendant in said city of Chi cago, at 
an office then and still maintained by defendant in said city 
of Chicago, which application was thereafter attached to 
and became part of said policy, for a policy of insurance 
upon his life in the sum of Five Thousand Dollars ($5,- 
000.00), in which application he stated that he h^d never 
had cancer, tumors or ulcers, nor any symptoms jthereof; 
that he had never been under medical treatment cfr obser¬ 
vation for any diseases, injuries or ailments except for the 
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removal of his right eye in 1926, and further stated that 
said illness lasted only two or three weeks, and that there 
were no remaining effects therefrom, except the loss of said 
eye; that he had not had any medical treatment except as 
hereinbefore stated, and that he did not then have any dis¬ 
ease or disorder. Defendant savs that all of the statements 
so made by said applicant in said application, and all of his 
answers to questions contained therein, were material, and 
were believed by defendant to be true, but that the same 
were false, and were known by said applicant to be false, 
and were made bv him with the intention of deceiving de- 
fendant, and did in fact deceive defendant, and upon the 
basis and because of said answers and statements, and on 


or about September 38, 1930, defendant approved said ap¬ 
plication for insurance upon the life of said applicant, and 
on, to-wit, October 1st, 1930, issued to said Marshall Otto 
Densby defendant’s certain policy of insurance, wherein 
it promised to pay to plaintiff the sum of Five Thou- 
13 sand Dollars ($5,000.00) upon receipt of proof of 
death of insured. Defendant further savs that said 
insured, at the time of his aforesaid application for said 
policy of insurance, agreed that his statements and an¬ 
swers therein, as well as all statements that said applicant 


might make to defendant’s medical examiner, were true, 
and that the same were offered to defendant as a considera¬ 


tion for the policy of insurance that might be issued in pur¬ 
suance thereof, and that said policy of insurance should not 
take effect until said application had been approved by 
defendant, and the first payment required thereon made dur¬ 
ing his life and continuance in good health. Said applicant 
further agreed to and with defendant that all statements 
and answers, written or printed, contained in his medical 
examination were true, and that the same were to be con¬ 
sidered the basis of anv insurance issued thereon. Defend- 
ant further states that said Marshall Otto Densbv died in 


said city of Chicago, on or about June 6, 1931, his death 
having been caused or contributed to by generalized car¬ 
cinomatosis, and subsequent to the death of said insured, 
defendant first learned that the statements and answers 


hereinbefore set forth contained in said application for in¬ 
surance were untrue in that said applicant had, prior to 
the date of issue of said policy of insurance, and from, to- 
wit, April 4, 1919, to the time of his death, been under ob- 
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servation of physicians employed by him; that said ap¬ 
plicant suffered with cancer and tumors which required 
the treatment of a physician, and for which an operation 
was performed upon said applicant in the year 192j>; that 
thereafter lie was constantly under observation of phy¬ 
sicians for said malignant condition which had spread to 
other organs of his body and for which he received! X-ray 
and radium treatments by a physician; that during 

14 said period, and prior to his application aforesaid, 
he had undergone examination by a physician! which 

examination disclosed that said applicant was suffering 
from cancer and tumors; that the existence of said diseases, 
and of his treatment by physicians as aforesaid, we::*e well 
known to said applicant at the time he executed liisj appli¬ 
cation for insurance aforesaid, and that he wilfully and 
fraudulently concealed the facts aforesaid from 4^fend- 
ant, which would not have approved said application, nor 
have issued said policy of insurance, had it known the true 
facts, and that the statements contained in said application 
as above set forth were false and untrue; that when de¬ 
fendant learned the true facts concerning the condition of 
said applicant for insurance, and the falsity of his state¬ 
ments as aforesaid, and on, to-wit, September 8, 1931, and 
prior to the expiration of the incontestability clause of said 
policy of insurance, this defendant filed in the Circuit 
Court of Cook County, in the state of Illinois, against] plain¬ 
tiff, Johanna Densby, its suit in equity, the record ai|d pro¬ 
ceedings wherein are now shown to the Court, wherein it 
set forth the facts concerning the issuance of the policy of 
insurance aforesaid, the application therefor, and the fal¬ 
sity of the statements and answers in said application con¬ 
tained, together with the true facts concerning the matters 
aforesaid, as in this plea set forth, and in said equity cause 
defendant, who was complainant therein, prayed tor 
process against defendant therein; that a temporary in¬ 
junction issue restraining said Johanna Densby from in¬ 
stituting or prosecuting any action at law against coijiplain- 
ant in said cause upon the policy of life insurance involved 
herein, or from attempting to enforce said policy jin any 
manner against said complainant until finaj hear- 

15 ing; that on final hearing a decree be entered di¬ 
recting the surrender of said policy upon payment 

to plaintiff herein of the premiums paid thereon, ahd that 
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said Johanna Densby be permanently enjoined from enforc¬ 
ing or attempting- to enforce any suit or claim whatsoever 
against defendant herein on account of said policy of in¬ 
surance, and for other and further relief. Defendant says 
that the Circuit Court of Cook Countv aforesaid was and is a 
court of general jurisdiction, competent to hear and deter¬ 
mine the matters involved in said equity cause, and had 
jurisdiction of the subject matter thereof, and thereafter, 
and before the institution of this suit, obtained jurisdiction of 
the person of defendant thereto, being the plaintiff herein, 
pursuant to; the laws, statutes and procedure of said Cook 
County in the State of Illinois, and that such further pro¬ 
ceedings have been had in said Court in the cause afore¬ 
said as that said Court found that it had jurisdiction of 
said defendant; that she had entered no appearance in said 
cause, and had not filed any exception, demurrer, plea or 
answer to the bill of complaint therein, but was in default, 
whereupon it was by said Court, on, to-wit, October 29, 
1931, adjudged, ordered and decreed that the bill of com¬ 
plaint in said cause be, and the same thereupon was, taken 
as confessed against said defendant. 

Thereafter, on, to-wit, the 8th day of December, 1931, 
such further proceedings were had in said equity cause as 
that plaintiff herein was enjoined from instituting or prose¬ 
cuting anv action at law against defendant herein founded 
upon said policy of insurance, which said injunction there¬ 
after remained and now is in full force and effect, not super¬ 
seded nor appealed from. 

16 Third Plea. 


And for a further plea to the declaration herein, defend¬ 
ant, Acacia Mutual Life Association, a corporation, says 
that on, to-wit, the 8th day of September, 1931, defendant 
tiled in the Circuit Court of Cook County, in the State of 
Illinois, against plaintiff herein, a suit in equity, the rec¬ 
ord and proceedings wherein defendant now shows to the 
Court, wherein defendant prayed for process against this 
plaintiff; that a temporary injunction issue restraining 
plaintiff from instituting or prosecuting any action at law 
against this defendant upon the policy of insurance upon 
which plaintiff herein seeks to recover in this cause, or 
from attempting to enforce said policy in any manner 
against defendant herein. Said suit in equity averred that 
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the policy aforesaid contained a clause or provision that 
said policy should be incontestable after one ye<jr from 
date of issue, except for non-payment of premiums; that 
prior to the issuance of said policy of insurance, the insured 
therein, who then resided with his said wife in thd city of 
Chicago, State of Illinois, and continued to so reside until 
his death, made written application to this defendant in 
said city of Chicago, at an office then and still maintained 
by this defendant in said city of Chicago, which applica¬ 
tion was thereafter attached to and became part j of said 
policy, for the policy of insurance aforesaid; that kaid ap¬ 
plicant stated in said application that he had neyer had 
cancer, tumors, or ulcers, nor any symptoms therejof; that 
he had never been under medical treatment or observation 
for any disease, injuries or ailments, except for the removal 
of his right eve in 1926; that said illness lasted onH r two or 
three weeks, and that there were no remaining effects 
17 therefrom, except the loss of said eye; that said ap¬ 
plicant had not had any medical treatment except as 
hereinbefore stated, and that he did not then have any dis¬ 
ease or disorder; that the statements so made by said appli¬ 
cant were material, and were believed and relied upon by 
plaintiff in said equity cause (being the defendant herein), 
but that said statements were false, and were knowij by said 
applicant to be false, and were made by him with ti|ie inten¬ 
tion of deceiving the insurer, and did in fact so! deceive 
the insurer, and that said application for insurance was 
approved on or about September 18, 1930, upon the basis 
and because of said representations and statements, and 
a policy of insurance issued to said applicant (bfdng the 
policy of insurance involved in this suit) in reliance upon 
said statements, and because of the further written state¬ 
ment of said applicant that his statements and answers in 
said application, as well as all statements that said ap¬ 
plicant might make to the medical examiner of insurer, were 
true, and were offered to said insurer as a consideration 
for the policy of insurance that might be issued in pur¬ 
suance thereof, which should not take effect until said ap¬ 
plication had been approved and the first payment Required 
thereon made during the life and continuance in gockl health 
of the insured. Plaintiff in said equity cause further 
averred that said insured died in said city of Chicago, on or 
about June 6, 1931, his death having been caused or con - 
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tributed to by generalized carcinomatosis, and subsequent 
to 1 he death of said insured plaintiff in said equity cause 
first learned that the statements and answers contained in 
tlie application for said insurance and hereinbefore set 
forth were untrue in that said applicant, prior to the date 
of issue of said policy of insurance, and from, to-wit, April 
4, 1010, to the time of his death had been under ob- 

18 servation of physicians employed by him and had 
suffered with cancer and tumors which required the 

treatment of a physician, and for which an operation was 
performed upon said applicant in the year 1026; that there¬ 
after said applicant was constantly under observation of 
physicians for said malignant condition which had spread 
to other organs of his bode and for which lie received X-ray 
and radium treatments by a physician; that during said 
period, and prior to his application aforesaid, he had under¬ 
gone an examination by a physician, which examination dis¬ 
closed that said applicant was suffering from cancer and 
tumors: that the existence of said disease, and of his treat¬ 
ment by physicians as aforesaid, were well known to said 
applicant at the time he executed his application for in¬ 
surance as aforesaid, and that he wilfullv and fraudulentlv 

% • 

concealed the facts aforesaid from the insurer, which would 
not have approved said application, nor have issued said 
policy of insurance, had it known the true facts, and that 
the aforesaid statements contained in said application were 
false and untrue. Defendant savs that the averments 
aforesaid made by it as plaintiff in said equity cause were 
and are true in substance and in fact, and that said Circuit 
Court of Cook County was and is a court of general juris¬ 
diction, competent to hear and determine the matters in¬ 
volved in said equity cause, and had jurisdiction of the sub¬ 
ject matter thereof; that plaintiff herein, at the time of the 
filing of said equity cause, was a resident of said Cook 
County, in the state of Illinois, where she had resided with 
her said husbapd during his lifetime and thereafter, but 
notwithstanding the premises, plaintiff herein purposely 
concealed herself with intent to avoid service of process in 
said equity cause, and to hinder, impede and prevent de¬ 
fendant herein from prosecuting its aforesaid equity 

19 cause, and for the purpose of fraudulently endeavor¬ 
ing to avail herself of a certain provision in the 

policy of insurance aforesaid that said poliev should be in- 
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contestable after one year from date of issue, except for 
non-payment of premiums. 

Defendant says that by reason of the premises and of the 
conduct of plaintiff in fraudulently concealing herself for 
the purpose of evading process in said equity cause, with 
intent to hinder and prevent defendant from prosecuting 
its said equity cause, and to permit plaintiff to contend that 
the aforesaid policy of insurance is incontestable, plaintiff 
ought not to have or maintain this action against defend¬ 
ant. 

i 

i 

Fourth Plea. 

And for a further plea to said declaration, the defendant, 
Acacia Mutual Life Association, a corporation, says that 
on, to-wit, October 1, 1930, defendant issued a certaiji pol¬ 
icy of insurance upon the life of one Marshall Otto Densby, 
the same being the policy of insurance upon which recovery 
is sought by plaintiff herein, which said policy of insurance 
contained a clause or provision that said policy should be 
incontestable after one vear from date of issue, excebt for 
non-payment of premium. Prior to the issuance of said 
policy of insurance, and on or about the 5th day of Septem¬ 
ber, 1930, said Marshall Otto Densby, now deceased, who 
was then the husband of plaintiff herein, and who then re¬ 
sided with his said wife in the City of Chicago, State of 
Illinois, and continued to so reside until his death, made 
written application to defendant in said City of Chicago, at 
an office then and still maintained bv defendant in said City 
of Chicago, which application was thereafter attached to 
and became part of said policy, for a policy of in- 
20 surance upon his life in the sum of Five Thousand 
Dollars ($5,000.00), in which application lie stated 
that he had never had cancer, tumors or ulcers, nor any 
symptoms thereof; that he had never been under medical 
treatment or observation for any diseases, injuries or ail¬ 
ments except for the removal of his right eye in 192(3, and 
further stated that said illness lasted onlv two or three 
weeks, and that there were no remaining effects therefrom, 
except, the loss of said eye; that he had not had any medical 
treatment except as hereinbefore stated, and that he did 
not then have any disease or disorder. Said applicant at 
the time of his aforesaid application for said policy of in¬ 
surance, and in said application, agreed that his statements 






12 


JOHANNA DENSBY VS. 


and answers therein, as well as all statements that said 
applicant might make to defendant’s medical examiner, 
were true, and that the same were offered to defendant as 
a consideration for the policy of insurance that might be 
issued in pursuance thereof, and that said policy of insur¬ 
ance should not take effect until said application had been 
approved by defendant, and the first payment required 
thereon made during his life and continuance in good health. 
Said applicant further agreed to and with the defendant 
that all statements and answers, written or printed, con¬ 
tained in his medical examination were true, and that the 
same were to be considered the basis of anv insurance is- 
sued thereon. Defendant further savs that all of the state- 
ments so made by said applicant in said application, and 
all of his answers to questions contained therein, were ma¬ 
terial, and were believed by defendant to be true, but that 
the same were false, and were known by said applicant to 
be false, and wore made by him with the intention of de¬ 
ceiving defendant, and did in fact deceive defendant, 
21 and that upon the basis and because of said answers 
and statements, and because said applicant there¬ 
after on, to-wit, September 22, 1930, certified in writing, 
which certificate stated that it was made for the purpose 
of inducing defendant to accept the first premium upon 
said insurance policy, that said applicant was then in good 
health and had not been sick since the date when the physi¬ 
cal examination for said insurance had been made, which 
said statement or certificate was also material, and was 
relied upon and believed by defendant to be true, defend¬ 
ant thereafter approved said application for insurance, 
and on, to-wit. October 1. 1930, issued to said Marshall Otto 
Densby defendant’s certain policy of insurance, being the 
policy sought to be recovered upon in this action, wherein 
defendant promised to pay to plaintiff, as beneficiary named 
in said policy,,the sum of Five Thousand Dollars ($5,000.00) 
upon receipt of proof of death of insured. Defendant fur¬ 
ther states that said Marshall Otto Densby died in said 
Fite of Chicago, on or about June (>, 1931, his death having 
been caused or contributed to bv generalized carcinomato- 
sis, and subsequent to the death of said insured, defendant 
first learned that the statements and answers hereinbefore 
set forth contained in said application for insurance and in 
said medical examination of insured, and in his certificate 
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aforesaid of continued good health were false andj were 
known by said applicant to be false and had been made by 
him with the intention of deceiving defendant, and had in 
fact deceived defendant, who had believed and relied 
thereon, and it would not have approved said application 
nor have issued said policy of insurance nor have accepted 
any payment of premium thereon had it known the true 
facts concerning the matters so reported to it as 

22 aforesaid. And defendant savs that the statements 

* 

and representations and certificate aforesaid were 
false in that said applicant had, prior to the date of issue 
of said policy of insurance, and to the date of his applica¬ 
tion therefor, and from, to-wit, April 4, 1919, to the time 
of his death, been under observation of physicians em¬ 
ployed by him; that said applicant suffered with cancer 
and tumors which required the treatment of a physician, 
and for which an operation had been performed upon said 
applicant in the year 1929; that thereafter he was con¬ 
stantly under observation of physicians for said malignant 
condition which had spread to other organs of his body and 
for which he received X-rav and radium treatments by a 
physician; that during said period, and prior to his appli¬ 
cation aforesaid, he had undergone examination by a physi¬ 
cian which examination disclosed that said applicant was 
suffering from cancer and tumors; that the existence of 
said disease, and of his treatment by physicians as afore¬ 
said, were well known to said applicant at the time he exe¬ 
cuted his application for insurance aforesaid, and at the 
time he certified to his continued good health as aforesaid, 
and that he wilfully and fraudulently concealed the facts 
aforesaid from defendant. That when defendant learned 
the true facts concerning the condition of said applicant 
for insurance, and the falsity of his statements as herein¬ 
before set forth, and on, to-wit, September 8, 1931, and 
prior to the expiration of the incontestability clause of said 
policy of insurance hereinbefore mentioned, defendant filed 
a suit in equity in the Circuit Court of Cook County, in the 
State of Illinois (the record and proceedings in which said 
equity suit are now shown to the Court), wherein defend¬ 
ant set forth in its bill' of complaint the matters and 

23 facts concerning the false statements and misrepre¬ 
sentations of said Marshall Otto Densbv upon the 

faith whereof said policy of insurance was issued to him, 






14 


JOHANNA DENSEY VS. 


as the same have been heretofore set forth in this plea, in 
which County and State plaintiff herein continued to re¬ 
side after the death of her said husband, and which County 
and State was her onlv legal residence known to this de- 
fendant. Said Equity suit was tiled by this defendant in 
good faith, and thereafter was diligently prosecuted by 
defendant, and, as complainant therein, defendant prayed 
for process against the plaintiff herein, as defendant 
therein; that a temporary injunction issue restraining said 
Johanna Densby from instituting or prosecuting any action 
at law against complainant in said cause upon the policy 
of life insurance involved herein, or from attempting to 
enforce said policy in any manner against said complain¬ 
ant until final hearing; that on final hearing a decree be 
entered directing the surrender of said policy upon pay¬ 
ment to plaintiff herein of the premiums paid thereon, and 
that said Johanna Densby be permanently enjoined from 
enforcing or attempting to enforce any suit or claim what¬ 
soever against defendant herein on account of said policy 
of insurance, and for other and further relief. Defendant 

saws that the Circuit Court of Cook Countv aforesaid was 
• % 

and is a court of general jurisdiction, competent to hear 
and determine the matters involved in said equity cause, 
and that the filing of said equity suit by this defendant con¬ 
stituted a contest bv defendant of the validitv of the policy 
of insurance aforesaid, within the period allowed for such 
contest under the provisions of said policy, wherefore de¬ 
fendant savs that it is entitled to contest the validitv of 
• * 

said policy in this action, and does hereby contest the 
24 validity of said policy because of the matters and 
facts in this plea hereinbefore set forth, and that 
plaintiff ought not to have or maintain this action against 
this defendant. 

, WHITEFORD, MARSHALL & HART, 
6v ROGER J. WHITEFORD, 

Attorneys for Defendant. 


Affidavit of Defense. 


District of Columbia, ss: 

William Montgomery, being first duly sworn, on oath 
says that he is President of the Acacia Mutual Life Associa- 
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tion, a corporation, defendant herein: that affiant, makes 
this affidavit as such officer of said corporation, and as its 
agent, on its behalf, and has authority so to do, and has 
personal knowledge of the matters and things hereinafter 
set forth. ! 

i 

Affiant says that defendant corporation did not ispue the 
policy of insurance described in said amended declaration. 

Affiant further says that on, to-wit, October 1st!, 1930, 
defendant issued a certain policy of insurance upon |;he life 
of one Marshall Otto Densby, in the sum of Five Thousand 
Dollars ($5,000.00), which said policy of insurance con¬ 
tained a clause or provision that said policy should) be in¬ 
contestable after one year from date of issue, exempt for 
non-payment of premiums. Prior to the issuance pf said 
policy of insurance, and on or about the 5th day ojf Sep¬ 
tember, 1930, said Marshall Otto Densby, now deceased, 
who was then the husband of plaintiff herein, and who then 
resided with his said wife in the citv of Chicago, 
25 State of Illinois, and continued to so reside until his 
death, made written application to defendant ijn said 
city of Chicago, at an office then and still maintained by de¬ 
fendant in said city of Chicago, which application was 
thereafter attached to and became part of said polick for 
a policy of insurance upon his life in the sum of Five Thou¬ 


sand Dollars ($5,000.00), in which application he slatefl that 
he had never had cancer, tumors, or ulcers, nor any Symp¬ 
toms thereof; that he had never been under medical treatment 
or observation for any diseases, injuries or ailments cjxcept 
for the removal of his right eye in 192G, and further .Stated 
that said illness lasted only two or three weeks, and thatjthere 


were no remaining effects therefrom, except the loss o|‘ said 
eye; that he had not had any medical treatment except as 
hereinbefore stated, and that he did not then have anf dis¬ 
ease or disorder. Affiant says that all of the statements so 
made by said applicant in said application, and all of his 
answers to questions contained therein, were material! and 
were believed by defendant to be true, but that the j>ame 


were false, and were known by said applicant lobe falsd, and 


were made by him with the intention of deceiving defendant, 
and did in fact deceive defendant, and upon the basis) and 
because of said answers and statements, and on or ajbout 
September 18, 1930, defendant approved said application 
for insurance upon the life of said applicant, and on, to- 
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wit, October 1st, 1930, issued to said Marshall Otto Densby 
defendant’s certain policy of insurance, wherein it prom¬ 
ised to pay to plaintiff the sum of Five Thousand Dollars 
($5,000.00j upon receipt of proof of death of insured. Af¬ 
fiant further says that said insured, at the time of his afore¬ 
said application for said policy of insurance, agreed 

26 that his statements and answers therein, as well as 
all statements that said applicant might make to 

defendant ’s medical examiner, were true, and that the same 
were offered to defendant as a consideration for the policy 
of insurance that might be issued in pursuance thereof, and 
that said policy of insurance should not take effect until 
said application had been approved by defendant, and the 
first payment required thereon made during his life and 
continuance in good health. Said applicant further agreed 
to and with defendant that all statements and answers, 
written on printed, contained in his medical examination 
were true, and that the same were to be considered the basis 
of anv insurance issued thereon. Affiant further states that 
said Marshall Otto Densbv died in the said citv of Chicago, 
on or about June 6, 1931, his death having been caused or 
contributed to by generalized carcinomatosis, and subse¬ 
quent to the death of said insured, defendant first learned 
that the statements and answers hereinbefore set forth con¬ 
tained in said application for insurance were untrue in that 
said applicant had, prior to the date of issue of said policy 
of insurance, and from, to-wit, April 4, 1919, to the time 
of his death, been under observation of physicians em¬ 
ployed by him; that said applicant suffered with cancer and 
tumors which required the treatment of a physician, and 
for which an operation was performed upon said applicant 
in the veai* 1926; that thereafter he was constantlv under ob- 
starvation of physicians for said malignant condition which 
had spread to other organs of his body and for which he 
received X-ray and radium treatments by a physician; that 
during said period, and prior to his application aforesaid, 
he had undergone examination by a physician which ex¬ 
amination disclosed that said applicant was suffering 

27 from cancer and tumors; that the existence of said 
diseases, and of his treatment by physicians as afore¬ 
said, were well known to said applicant at the time he exe¬ 
cuted his application for insurance aforesaid, and that he 
wilfully and fraudulently concealed the facts aforesaid from 
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defendant, which would not have approved said application, 
nor have issued said policy of insurance, had it krjown the 
true facts, and that tiie statements contained — said applica¬ 
tion as above set forth were false and untrue; that when 
defendant learned the true facts concerning the condition 
of said applicant for insurance, and the falsity of his state¬ 
ments as aforesaid, and on, to-wit, September 8, 1^31, and 
prior to the expiration of the incontestability clause of said 
policy of insurance, the defendant filed in the Circuit Court 
of Cook County, in the state of Illinois, against plaintiff, 
Johanna Densby, its suit in equity, the record and proceed¬ 
ings wherein are now shown to the Court, whereip it set 
forth the facts concerning* the issuance of the policy of in¬ 
surance aforesaid, the application therefor, and thg falsity 
of the statements and answers in said application contained, 
together with the true facts concerning the matters afore¬ 
said, as in this affidavit set forth, and in said equity cause 
defendant, who was complainant therein, prayed for process 
against defendant therein; that a temporary injunction is¬ 
sue restraining said Johanna Densby from instituting or 
prosecuting any action at law against complainant jin said 
cause upon the policy of life insurance involved herein, or 
from attempting to enforce said policy in any ijnanner 
against said complainant until final hearing; that On final 
hearing a decree be entered directing the surrender of said 
policy upon payment to plaintiff herein of the premiums 
paid thereon, and that said Johanna Densby be per- 
28 manently enjoined from enforcing or attempting to 
enforce anv suit or claim whatsoever against defend- 
ant herein on account of said policy of insurance, gnd for 
other and further relief. Affiant says that the Circuit court 
of Cook County aforesaid was and is a court of general 
jurisdiction, competent to hear and determine the njiatters 
involved in said equity cause, and had jurisdiction of the 
subject matter thereof, and thereafter, and before thg insti¬ 
tution of this suit, obtained jurisdiction of the person of 
defendant thereto, being the plaintiff herein, pursuant to 
the laws, statutes and procedure of said Cook County in the 
State of Illinois, and that such further proceedings have 
been had in said Court in the cause aforesaid as that said 
Court found that it had jurisdiction of said defendant!; that 
she had entered no appearance in said cause, and hgd not 

2—6334(7 I 
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filed any exception, demurrer, plea or answer to the bill of 
complaint therein, but was in default, whereupon it was by 
said Court, on, to-wit, October 29, 1931, adjudged, ordered 
and decreed that the bill of complaint in said cause be, and 
the same thereupon was, taken as confessed against said 
defendant. 

Thereafter, on, to-wit, the 8th day of December, 1931, 
such further proceedings were had in said equity cause as 
that plaintiff herein was enjoined from instituting or prose¬ 
cuting any action at law against defendant herein founded 
upon said policy of insurance, which said injunction there¬ 
after remained and now is in full force and effect, not super¬ 
seded nor appealed from. 

Affiant says that the averments aforesaid made by this 
defendant as plaintiff in said equity cause were and are true 
in substance and in fact; that plaintiff herein at the time 
of the filing of said equity cause was a resident of 
29 said Cook County in the State of Illinois, where she 
had resided with her said husband during his life¬ 
time and thereafter, but notwithstanding the premises, 
plaintiff herein! purposely concealed herself with intent 
to avoid service of process in said equity cause, and to 
hinder, impede and prevent defendant herein from prose¬ 
cuting its aforesaid equity cause, and for the purpose of 
fraudulently endeavoring to avail herself of a certain pro¬ 
vision in the policy of insurance aforesaid that said policy 
should be incontestable after one year from date of issue, 
except for non-payment of premiums. Affiant says that by 
reason of the premises and of the conduct of plaintiff in 
fraudulently concealing herself for the purpose of evading 
process in said equity cause, with intent to hinder and pre¬ 
vent defendant from prosecuting its said equity cause, and 
to permit plaintiff to contend that the aforesaid policy of 
insurance is incontestable, plaintiff ought not to have or 
maintain this action against defendant. 

WILLIAM MONTGOMERY. 


Subscribed and sworn to before me this 19th dav of Do- 

* 

cember 1931. 

[notarial seal.] GEORGE H. PALTRIDGE, 

Notary Public, D. C. 
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Motion for Judgment Under 73 rd Rule. 
Filed March 1, 1932. 


Now comes the plaintiff and moves the Court fbr judg¬ 
ment for lack of a sufficient affidavit of defense apd plea. 

RAYMOND M. HUDSOljr, 

Attorney for Plaintiff. 

Supreme Court of the District of Columbia. | 

Tuesday March 8,11932. 

Session resumed pursuant to adjournment, Hon. Peyton 
Gordon, Justice, presiding. 


Upon consideration of the motion filed herein ! bv the 
plaintiff for judgment under the 73rd Rule it is ordered 
that said motion be, and the same is hereby denied. 

I 

i 

Plaintiff's Replication to Each and All of the Four Pleas. 

Filed May 7,1932. 


The plaintiff for replication to each and all of the four 
pleas of the defendant states that the defendant did issue 
the policy sued upon but denies that the entire application 
was attached thereto and denies the correctness pf the 
statement of the defendant as to what was contained in the 
application; plaintiff denies that any statement made in 
the application was false or that any statement therein was 
known to be false, or that any statement therein was 
31 intended to deceive the defendant or that anyj state¬ 
ment therein did deceive the defendant; the plaintiff 
further denies that the death of the insured was caused or 
contributed to bv generalized carcinomatosis and denies 
that the insured suffered with cancer and tumors that 
an operation was performed for same in 1926 and denies 
that he was thereafter under the observation of physicians 
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for anv malignant condition or that he received anv x-rav 
and radium treatments by a physician: plaintiff denies that 
insured prior to his application had undergone an examina¬ 
tion that disclosed he was suffering from cancer or tumors 
and denies ihat the existence of such diseases or such trat- 
ment by physicians or that insured had any knowledge of 
same and plaintiff further denies that insured wilfully and 

fraudulentlv concealed anv facts from the defendant. 

• • 

The plaintiff 1 denies that the defendant made any contest 
within one year under the said policy; plaintiff denies that 
there is any such record as alleged in the said pleas in the 
Circuit Court of Cook County, Illinois or elsewhere; plain¬ 
tiff denies that the said Court ever had jurisdiction of the 
subject matter or the parties herein involved and further 
denies that any summons or process was ever served upon 
the plaintiff or left at her last residence in Illinois and 
denies that the plaintiff ever evaded or sought to hinder, 
impede or prevent any suit or action by the defendant; the 
facts are that the plaintiff gave up her residence and citi¬ 
zenship in Illinois prior to August 15, 1931 and moved to 
Detroit, Michigan and established her permanent residence 
and citizenship living with her sister whose husband is one 
of the plaintiff’s attorneys in this action all of which the 
defendant was informed of and well knew and there- 
32 after the defendant communicated and corresponded 
through her said attornev in Detroit and the verv 
day that defendant claims a suit was filed in Illinois plain¬ 
tiff’s Detroit and 'Washington attorneys were in conference 
with the officers and counsel of the defendant in Washing¬ 


ton by pre-arrangement and no mention was made of the 
Illinois suit or any suggestion of same although the defend¬ 
ant. officers knew and were informed again that the plaintiff 
was permanently residing in Detroit, Michigan; that the 
plaintiff had no legal residence or any residence whatever 
in the state of Illinois after August 15, 1931 as the defend¬ 
ant was informed and well knew; the plaintiff denies that 
the defendant is entitled to make any defense in this action 
and denies that the defendant is entitled to contest the 


validity of the 1 said policy in this action or to set up any of 
the matters and facts mentioned in the said pleas and denies 
that the defendant can maintain any defense and states 
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that the plaintiff should have judgment against tlife defend¬ 
ant on the declaration. 

RAYMOND M. HUDSON, 
CHARLES E. GEORGE] 
FRANK E. WATSON, 

Attorneys for Plaintiff. 

! 

33 Plaintiff's lie plication to Pleas Nos. 1, 2, 3, 4. 

Filed June 11,1932. J 


The plaintiff for replication to the first plea of the de¬ 
fendant states that the defendant executed and cjelivered 
the policy of insurance described in the declaration! and the 
plaintiff denies each and every allegation of the s^id first 
plea and joins issue thereon. I 


The plaintiff for replication to pleas numbers 2, 3, and 4 
of the defendant states that the defendant did issue the 
policy sued upon but denies that the entire application was 
attached thereto and denies the correctness of the statement 
of the defendant as to what was contained in the applica¬ 
tion; plaintiff denies that any statement made in the appli¬ 
cation was false or that anv statement therein was known to 
be false, or that any statement therein was intended to 
deceive the defendant or that any statement therjein did 
deceive the defendant; the plaintiff further denies that the 
death of the insured was caused or contributed to by gen¬ 
eralized carcinomatosis and denies that the insured suffered 
with cancer and tumors or that an operation was informed 
for same in 1926 and denies that he was thereafter under 
the observation of physicians for any malignant condition 
or that he received any x-ray and radium treatments by a 
physician; plaintiff denies that insured prior to his) appli¬ 
cation had undergone an examination that disclosed jhe was 
suffering from cancer or tumors and denies that thb exist¬ 
ence of such diseases or such treatment by physicians 
34 or that insured had any knowledge of saipe and 
plaintiff further denies that insured wilfully and 
fraudulently concealed anv facts from the defendant. 
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The plaintiff denies that the defendant made any contest 
within one year under the said policy; plaintiff denies that 
there is any such record as alleged in the said pleas in the 
Circuit Court of Cook County, Illinois or elsewhere; plain¬ 
tiff denies that the said Court ever had jurisdiction of the 
subject matter or the parties herein involved and further 
denies that any summons or process was ever served upon 
the plaintiff or left at her last residence in Illinois and 
denies that the plaintiff ever evaded or sought to hinder, 
impede or prevent any suit or action by the defendant; 
plaintiff denies that she was a citizen and a resident of the 
State of Illinois on Sept. 8, 1931; plaintiff states that she 
has been a citizen and resident of the State of Michigan 
and has continuouslv resided in the eitv of Detroit, State of 
Michigan since prior to August 15, 1931 as the defendant 
was informed and well knew; that the plaintiff had no legal 

residence or anv residence whatever in the State of Illinois 

•• 

after August 15, 1931 as the defendant was informed and 

well knew; the plaintiff denies that the defendant is entitled 

to make anv defense in this action and denies that the de- 
% 

fendant is entitled to contest the validity of the said policy 
in this action or to set up any of the matters and facts men¬ 
tioned in the said pleas and denies that the defendant can 
maintain any defense and states that the plaintiff should 
have judgment against the defendant on the declaration. 

RAYMOND M. HUDSON, 

Attorney for Plaintiff. 

35 Supreme Court of the District of Columbia. 

i Thursday, Februarv 1, 1934. 

Session resumed pursuant to adjournment, Hon. Joseph 
W. Cox, Justice, presiding. 

####**# 

Come again the parties hereto in manner as aforesaid 
and the same jury that was respited yesterday and after 
this cause is further heard, the plaintiff and defendant 
move for a directed verdict, whereupon, the jury is dis¬ 
charged from further consideration of this cause and after 
the said motions of the respective parties herein are duly 
argued and submitted to the Court the Court finds for the 
defendant. 



I 
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Motion for Judgment for the Plaintiff Notwithstanding the 

Verdict or Finding of the Court. j 

Filed February 6, 1934. 


Now comes the plaintiff and moves the Court to grant 
judgment for the plaintiff for the full amount claitned, not¬ 
withstanding the verdict or the finding of the Cfmrt and 
jury for the defendant, for the different reason*} set out 
in the accompanying motion to set aside the verdict, which 
are made a part hereof, the same as if set out verbatim 
herein. 

RAYMOND M. HUDSON, 

Attorney for Plaintiff. 


36 


Motion to Set Aside the Verdict , dc. 
Filed February 6, 1934. 


# 


Now comes the plaintiff, and moves the Court to *jet aside 
the verdict, and to make a finding for the plaintiff ahd enter 
a judgment thereon for the plaintiff for the full amount 
claimed, or grant a new trial, for the following reasons: 

1. Because the Court held, as a matter of law, that the 
failure of Part 2 of the application to show on its tace the 
treatment of the deceased by Dr. Traub for one ^pell of 
nervous upset of the stomach on May 28, 1930, May 31, 
1930, June 2, 1930, and June 7, 1930, being a dayj or two 
over three months before the application, when called in 
by the wife, and Dr. Traub came simply as an internist and 
not treating or having anything to do with the eye or eye 
condition, but treating as appellative for the stomach, not 
being shown in Part 2 of the application voided thej policy, 
notwithstanding the medical historv that was shown in 
Part 3 and the statements shown in Part 2 and of tpe other 
evidence. 

2. Because the Court held, as a matter of law, that the 
letter of the company to the plaintiff’s attorney in August 
1931 was a contest under the terms of the policy. 

3. Because the Court held, as a matter of law, thaj where 
there were definite, material facts as to the deceased’s eye 
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trouble given to the company’s medical examiner at the 

time he was examined and were put by the examiner in 

Part 3, with the other parts of the medical history and 

not in Part' 2, the said Parts 2 and 3 being on the same 

sheet of paper, one on one side and the other on the other, 

that the defendant was not prevented from defending by 

Sec. 657 of the Code, because the said Part 3 was 

37 the medical historv and facts which were not made 

* 

part of the policy. 

4. Because the verdict or finding of the Court was con- 
trarv to the law. 

5. Because the verdict or finding of the court was con¬ 
tra rv to the facts and evidence. 

* 

6. Because the Court held, as a matter of law, that the 
Company was not estopped by the statements and actions 
of its examiner who made the examination and reported 
the deceased a good risk, and after his death and when the 
depositions were being taken, he listened to the testimony 
of Doctors Orcutt and Traub and most of the other wit¬ 
nesses, and then stated that he then still believed the de¬ 
ceased was a good risk, especially as he did not testify that 
he did not know of the stomach trouble or Traub’s treat¬ 
ment, and he gave some of the medical history in his report 
and some in Part 2, and then Dr. Bell, the Company’s As¬ 
sistant Medical Director, testified that he would have to 
look at Part 3 of the medical history, as well as Part 2 


to be able to determine about the risk; if the Court thought 
Traub’s treatment was necessarv to be answered, it is then 
a question for the .jury as to whether or not information 
of it had been given to the Company. 

7. Because the Court held, as a matter of law, that where 
a physician treats an insured for one case of nervous in¬ 
digestion or gastronomical stomach trouble, that did not 
contribute to the death, that the policy is avoided for fail¬ 
ure to mention same. 


S. Because the Court found that Dr. Traub had been 


treating the deceased for a year before the application, 
when in fact he had only treated him for one spell, and 
that about three months prior to the application. 

3S 9. Because the Court held, as a matter of law, 
that all treatments by a physician, however slight, 
must be set out in the application, or the policy will be 
avoided. 
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10. Because the Court held, as a matter of l|aw, that 
where a company has been informed of an operation for 
the eve and the attending phvsician, and the conditions of 
that eye had afterwards caused some temporary j stomach 
trouble, which did not contribute to the death, that the 
policy was avoided unless mention was made of tlie stom¬ 
ach trouble and the attending physician. 

11. Because the Court denied the plaintiff's motion for 
directed verdict for the plaintiff. 


12. Because the Court having denied the plaintiff’s mo¬ 
tion for a directed verdict for the plaintiff, instead] of leav¬ 
ing the question of fact to the jury, took the case ijrom the 
jury and found a verdict or made a finding by the Court for 
the defendant. 

RAYMOND M. HUDSO^;, 
Attorney for the Plaintiff. 


Supreme Court of the District of Columbiii. 


Wednesday, February 21, ,1934. 


Session resumed pursuant to adjournment, Hon. 1 , Joseph 
W. Cox, Justice, presiding. 

# # * * # # j* 

i 

Upon consideration of the motions filed herein, for judg¬ 
ment notwithstanding the finding of the Court and to set 
aside said finding and grant a new trial, the same having 
been heretofore argued and submitted to the Court, it is 
ordered that said motions be, and the same are [hereby 
each and severally overruled, and judgment on the Court’s 
finding ordered. 

Wherefore, it is considered that plaintiff take Nothing 
by this action, that defendant go hence without day] be for 
nothing held and recover of plaintiff its costs of defense to 
be taxed by the clerk and have execution thereof. 

i 

From the foregoing judgment the plaintiff by heij attor¬ 
ney of record, in open Court, notes an appeal to thei Court 
of Appeals of this District; whereupon, an undertaking to 
act as a cost bond is hereby fixed in the sum of One Hun¬ 
dred Dollars ($100.00) with leave to deposit Fifty Dollars 
($50.00) cash with the clerk in lieu thereof. 
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Memoranda. 


February 26, 1934.—Undertaking on appeal approved 
and filed. 

March 9, 1934.—Time to file Bill of Exceptions extended 
from day to day to and including April 9, 1934. 

40 Assignments of Error. 

Filed March 23, 1934. 


1. The Court erred in not granting the plaintiff a judg¬ 
ment under 73rd Rule for lack of sufficient affidavit of 
defense. 

la. The Court erred because it admitted Defenses when 
no contest of the policy within the year was shown. 

2. The Court erred because it held a letter after the 
death of the insured not addressed to the insured or his 
administrator constitutes a contest of the policy. 

3. The Court erred in admitting the record of the Illinois 
suit in evidence. 

4. The Court erred because it admitted defenses when 
it was shown ,Part III including data not in other parts, 
and being on back of Part II, of the application was not 
attached to the policy as required by the Code 657, nor a 
copy given insured especially as Dr. Bell testified he would 
have to first consult Part III before answering the question 
as to what companies would do in supposititious case. 

5. The Court erred because it refused to strike out all 
testimony of the defendant on the plaintiff’s motion. 

6. The Court erred because it refused to hold that Dr. 
McGill’s testimonv, after hearing Orcutt and Traube testifv 
that he still believed Densby a good risk, estopped the com¬ 
pany especially as Dr. Bell said he had to consult Part III. 

7. The Court erred in holding that the defendant was 
not estopped by, and was not estopped to deny, the testi¬ 
monv of its own witness Dr. Orcutt that he would rather 

not say, did not know, that the eye trouble caused 
41 Densbv's death and his further testimonv that all 

* V 

the eve trouble was due to the 1923 accident. 

8. The Court erred because it held as a matter of law 
that no mention of Dr. Hubeny who x-raved under Dr. 
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Orcutt for eye trouble, and no mention of Dr. Otfcutt as 
operating and treating for discharge although mejntioned 
as physician who removed eye were each a wilful land in¬ 
tentional withholding of data material to issuance of policy 
to defraud. 

9. The Court erred because it held as a matter j of law 

that no mention of Dr. Traube who was treating ojnlv for 
temporary stomach trouble during one week three pionths 
before the application was a wilful and intentional with¬ 
holding of data material to issuance of policv to defraud on 
the ground that Dr. Traube could have told of, though he 
was not treating for, the condition of eye and the treatment 
thereof by Drs. Orcutt and Hubeny, even though tlje com¬ 
pany was told of Dr. Orcutt’s treatment in 1923 and oper¬ 
ation in 1926 and did not follow up either. ! 

10. The Court erred in holding that that part of Question 
14, asking if the applicant ever had had any of the follow¬ 
ing diseases and symptoms 11 impairment of eyesight or 
hearing or chronic discharge,” to which he answered “‘yes” 
was divisible as to impairment of eyesight and as to chronic 
discharge and that the explanation below as to the treat¬ 
ment and physician was restricted to impairment of eye and 
removal of eye and could not be held to refer to a “Chronic 
Discharge” of eye and as no mention was made of the treat¬ 
ment of the admitted chronic discharge by Drs. Orcutt and 
Hubenv that such failure to mention same was a wilful 
and intentional withholding of data to defraud. 

11. The Court erred in holding as a matter of la^jv that 
when deceased answering question 14 admitted a 

42 “chronic discharge” of the eye and then failed to 
give data or name physician who treated sam|e (al¬ 
though he was same physician named as operating) that 
such failure to give data and name of physician was a wil¬ 
ful and intentional withholding of data to defraud. 

12. The Court erred in holding that the data as to injury 

of eye in 1923 which caused all the trouble which was given 
to Dr. McGill by deceased at examination and was put in 
Part III, but not in Part II, by Dr. McGill could not be 
considered with data in Part II. | 

13. The Court erred in allowing any defense wi^en it 
was shown without dispute that material data given by de¬ 
ceased when being questioned by Dr. McGill the defend¬ 
ant’s medical examiner under Part II was not put by the 
Examiner in Part II but was put by the examiner in:Part 
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Ill and Part III was not attached to the policy which ad¬ 
mission of defenses is contrary to Code 657. 

14. The Court erred in refusing to permit members of 

deceased's familv to testifv that neither thev or the in- 

•* * •> 

sured ever had or heard the slightest intimation, informa¬ 
tion, or idea,, that deceased had a tumor or cancer. 

15. The Court erred in denving Plaintiff’s motion for a 
directed verdict. 

16. The Court erred in denying plaintiff’s motion for 
judgment for plaintiff notwithstanding the verdict. 

17. The Court erred in not granting judgment for plain¬ 
tiff and in granting judgment for defendant. 

18. The court erred in making the findings it made. 

19. The Court erred in refusing to allow plaintiff to in¬ 
troduce testimony that defendant sought the policy 

43 involved and at its delivery sought a further policy 
of $10,000. 

20. The Court erred in not considering or permitting the 
question of good faith of deceased going to jury on evidence 
of defendant’s witness that he had made special efforts in 
soliciting such insurance. 

21. The Court erred in stating and holding as a matter 
of law as stated in its findings as follows: 

“I do not understand the law to mean that a man must 
actuallv and consciouslv and designedlv act with the in- 
tention of defrauding the company in order to bring about 
a release or cancellation of the contract.” 

22. The Court erred in holding that Part III was not 
part of the application, nor part and parcel of Part II not¬ 
withstanding Part II was on one side of a sheet and Part 
III on the reverse side thereof and data given in answer to 
the questions on Part II was set down by the Medical Ex¬ 
aminer partly in Part II and partly in Part III (the 1926 
being in Part II and 1923 in Part III) and insured signed 
bottom of page Part II. 

! RAYMOND M. HUDSON, 

Attorney for Plaintiff. 

Memoranda. 

April 9, 1934.—Proposed Bill of Exceptions filed. 

May 7, 1934.—Proposed Bill of Exceptions with defend¬ 
ant’s objections submitted. Cox, J. 
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44 Juno 25, 1934.—Time to file transcript of record in 

* 

Court of Appeals extended from day to dayj to and 
including- October 5, 1934. 


Supreme Court of the District of Columbia). 

] 

Fridav, October 5, 1934. 

! 

Session resumed pursuant to adjournment, Hon. Joseph 
W. Cox, Justice, presiding. I 


Come now the parties hereto by their respective at¬ 
torneys of record, and thereupon, the plaintiff by her 
attorney presents to the Court her Bill of Exception^ taken 
at the trial of this cause, and heretofore submitted [herein, 
and prays that the same be signed and made of record, 
'nunc pro tunc, which is hereby accordingly done. 

Designation of Be cord. 

Filed March 23, 1934. | 

\ 

**#*#*# 

Now comes the plaintiff and makes and files this Desig¬ 
nation of Record directing the Clerk to copy the following 
papers in the Transcript of the Record for the appeal to 
the Court of Appeals: 

1. Amended Declaration. 

2. Affidavit of Merit thereto. 

3. Bill of Particulars to Amended Declaration. 

4. Affidavit of Defense & Pleas. 

5. Motion for Judgment under 73rd Rule. 

6. Order denying judgment. 

45 7. Replications. 

8. Verdict and finding by Court. 

9. Motions for New Trial and Judgment non obstante 
veredicto. 

10. Final judgment against plaintiff. j 

11. Memorandum of all orders of appeal and extending 
time to file Bills, Exceptions, etc. 

12. Attach, but not copy, Bills of Exceptions, etc. 



30 


JOHANNA DENSBY YS. 


13. Assignments of Error. 

14. This Designation. 

RAYMOND M. HUDSON, 

Attorney for Plaintiff. 

To Whiteford, Marshall & Hart: 


Take notice I will apply to the Clerk for a transcript in 
accordance with the Designation of Record on April 25, 


1934. 


RAYMOND M. HUDSON. 


46 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 


I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 45, both inclusive, to be a true and 
correct transcript of the record according to directions of 
counsel herein tiled, copy of which is made part of this 
transcript, in cause No. 80414 at Law, wherein Johanna 
Densbv is Plaintiff and Acacia Mutual Life Association, a 
corporation of the District of Columbia, is Defendant, as 


the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 8th day of October, 1934. 


[Seal Supreme Court of the District of Columbia.] 


FRANK E. CUNNINGHAM, 

Clerk. 


47 United States Court of Appeals for tlie District of 
Columbia, October Term, 1934. 

Original No. 2307. 

Law. 80414. 


Johanna Densby, Petitioner, 

vs. 

Acacia Mutual Life Association, a Corporation of the 

District of Columbia. 

On consideration of the petition for extension of time to 
file the record in the above-entitled cause, It is ordered by 
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the Court that the time be and it is hereby extended to 
and including* October 8, 1934. 

Per Mr. Chief Justice MARTIN. 

October 10, 1934. 

i 

A true copy—Test: | 

i 

[Seal United States Court of Appeals for the ^District 

of Columbia.] j 

HENRY W. HODGES, | 

Clerk , United States Court of Appeals 

for the District of Columbia , 
By MONCURE BURKE, 

Deputy Clerk 

48 [Endorsed:] Original No. 2307. United I States 
Court of Appeals for the District of Columbia. 

Order Extending* Time to File Record. United States 
Court of Appeals for the District of Columbia. Filed Oct. 
10, 1934. Henry W. Hodges, Clerk. 

i 

I 

49 In the Supreme Court of the District of Colombia, 

Holding a Law Court. j 

80414. | 

Johanna Densby, Plaintiff, 


Acacia Mutual Life Insurance Company, Defendant. 

i 

To Roger J. Whiteford, Esq.: 

Take notice that I am this day filing in duplicatb, the 
original of the attached Bill of Exceptions in the bhove 
action which will be presented and submitted to Mr. Justice 
Joseph W. Cox at 10:00 A. M., May 7, 1934. 

I understand you waive the service of the copy c|f the 
exhibits as you have the originals or photostats bf all 
of them. 

RAYMOND M. HUDSON, J 
409-10 Peoples Insurance Building , i 

Attorney for Plaintiff. 
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Service of the copy of Bill of Exceptions in this notice 
is acknowledged and service of the exhibits is waived. 

■ R. J. WHITEFORD, 

, By P. H. MARSHALL, 

Attorney for Defendant. 

Signed 10/5/34. M89P381. 

50 In the Supreme Court of the District of Columbia. 

Law. Xo. 80414. 

Johanna Densby, Plaintiff, 


Acacia Mutual Life Insurance Company, Defendant. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on 
for hearing before the Honorable Joseph W. Cox, Asso¬ 
ciate Justice of the Supreme Court of the District of 
Columbia, and a jury on January 29, 1934. 

Thereupon to sustain the issue on her part joined the 
plaintiff, Johanna C. Densby, having been first duly sworn, 
testified as follows: 

I am the plaintiff and my husband was Marshall Otto 
Densbv; 1 lived with mv husband at 5931 Midwav Park, 
Chicago, Illinois, until he died June 0, 1931. 1 gave up my 
apartment about June 28, 1931, having notified the defend¬ 
ant that I would do so, and took up my permanent residence 
in Detroit, Michigan about the middle of July, 1931. 

Witness identified the insurance policy and testified that 
it was the one in suit and was on her husband’s life for 
$5,000, and the said policy was introduced in evidence as 
plaintiff’s exhibit, Xo. 1. (A copy of the policy is set out 
in full in affidavit of merit and is a part of the record 
and a copy is in the transcript and is referred to as if 
copied verbatim herein.) 

The defendant admitted that the first three quarterly 
premiums had been paid on the policy. 

51 The {witness further testified that she gave the 
company due proof of the death of Marshall Otto 
Densbv. 
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Cross-examination: 

j 

The company's agent brought me some papers] to be 
signed by the doctor, but I did not know what they were, 
but this was before I left Chicago. Witness identified 
proof of death executed by her in Chicago on Jijne 25, 
1931. She took the proofs of death to be executed jby Dr. 
Traub and Mr. Hedler and had them execute the proofs, 
and they were not signed properly and she had tf) have 
this done again. 

52 When 1 received tlie proofs of death about the 
25th of June, 1931, 1 was still living in my own 
apartment. 1 sent papers signed by Mr. Redler and Dr. 
Traub, and myself to the company. 


Thereupon the defendant offered the three papers as 
defendant’s exhibits 1, 2, and 3, to which the plaintiff ob¬ 
jected as there was no evidence of a contest within a year 
of the date of the issue of the policy, which objection the 


Court overru 
was allowed. 


led and the plaintiff excepted, which exception 


The witness further testified that these papers were 
mailed to the Chicago office of the defendant and that she 
later went to the Chicago office when she was called for 
by the company’s agent. The plaintiff denied thit Mr. 
Long, agent of the company, phoned her at the Nortlj Park 
Hotel to come down and get a check for $4,484.16, j being 
the proceeds of another policy upon the life of Marshall 
Otto Densbv issued bv defendant some seven or eight 


years prior to the death of plaintiff’s husband. She stated 
that she signed a receipt which receipt was dated July 13, 
1931, and she endorsed the check which came later and 
check shows that it was deposited in the Continental Bank 
of Chicago, August 3, 1931. The defendant thereupon 
offered the said receipt and check as exhibits 4 and 5 to 
which the plaintiff objected for the same reason as ob¬ 
jected to the other papers, which objection was overruled 
and the plaintiff excepted which exception was allowed. 
Shown a letter dated July 7, 1931, addressed to the plain¬ 
tiff’ at 5933 Midway Park, Chicago, Illinois, signed by Mr. 
Tray, Assistant Counsel of the defendant, the pkjtintiff 
admitted that she received the letter although her address 
was 5931 Midway Park, being the next door. Thereupon 


3—6334a 
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the defendant offered the letter in evidence as exhibits 6 
and 6a to which the plaintiff objected for the same reason 
as to the former exhibits. To which the court replied, 
‘•That policy is in contest. Objection will be overruled. 77 
To which the plaintiff excepted which exception was al¬ 
lowed. 

53 Plaintiff was shown the check for $252.55 signed 
by the defendant company payable to her dated July 
22, 1931 which was a return of premiums on the policy in 
issue, stated that she had refused to accept the same, there¬ 
upon the defendant offered the same check in evidence to 
which the plaintiff objected which objection was overruled 
and the plaintiff excepted and the exception was allowed. 

When asked whv she brought the suit in Washington when 
she could have brought it in Chicago, the plaintiff replied: 
“When I got that one check, the insurance check, your man¬ 
ager told me, that he was sorry that he could not give me 
the check for the other policy, but that he did all he could 
for me and that I must now go to Washington to the head 
office, and my home was in Detroit, and that is why I had 
to go to Washington. 77 She did not ask M r. Long to do what- 
ever he could, but Mr. Long told me he would do all he could 
do for me to get that monev. Later he told me that the com- 
pany had refused to pay it. 


Thereupon the plaintiff rested. 


The defendant, to maintain the issue on its part, offered 
the deposition of Dr. Orcutt taken in Chicago, June 5, 1933. 


The plaintiff objected to the introduction of Dr. Orcutt 7 s 
testimony because there was no proof of any contest of the 
policy, within one year after its issuance, and because the 
defendant had not made the entire application for the policy 
a part of the policy, having omitted the third part thereof, 
which objection the court overruled, to which the plaintiff 
excepted and the exception was allowed, and it is agreed this 
objection, ruling, and exception taken and allowed shall 
apply to all of evidence for defendant without being set out 
herein each time. 

There was also an objection in the deposition to the swear¬ 
ing of the witness and his testimony, because he had been 
the physician of the deceased and his information was 
confidential. 
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Dr. Orcutt testified that lie was a licensed physician 
and surgeon in Chicago, having- graduated from the Uni¬ 
versity of Illinois in 1901. Witness became acquainted with 
insured on April 9, 1919, when insured called on witness for 
professional examination. Insured had met with afi auto¬ 
mobile accident on June 23, 1918, and a little later |on his 
vision began failing in the right eye, and he had a detached 
retina. Asked to state his course of treatment and observa¬ 
tion of insured, witness said it was an inflamed eye ajnd the 
inflammation finally became glaucoma, a hardened, eye. 
Witness found no cancerous infection at that time, and kept 
the eye under subjection and fairly quiet with medication. 
Continued the treatments until October of 1919, and tlien did 
not see insured until June, 1923. From April to August, 
1919, the inflammation was very high, but the eye was kept 
under subjection and fairly quiet with medication. Witness 
quite early recommended an operation; there was no Opera¬ 
tion done for glaucoma, which might have been done l^ack in 
the early period. Did not see insured from October, 1^19, to 
June, 1923, and there was a long period after 1923 that wit¬ 
ness did not see insured until 1926. Asked if he fou^d any 
cancerous involvement when insured called in 1926, witness 

said the results of the examination were not satisfactorilv 

• 

cancerous, they were more grandulo matosis. This was 
July 8, 1926. I again recommended the removal of the eye 
July 8,1926, and it was removed August 17, 1926 by ihe per¬ 
sonally. I continued treatment after the operation aid saw 
him several times after he left the St. Luke’s Hospital where 
he was operated on and remained some two week^. 

54 “At the time of the operation witness found i mass 
extending down into the antrum or ethmoid c^lls; it 
was a mass the laboratorv findings were never satisfactory 

* I * 

on, that is, the laboratory findings were that of grandfiloma, 
or benign tumor.” 

I 

i 

After the operation in 1926, witness next saw Djensby, 
January 15,1929 when he called at witness’ office because of 
some “irritation about the removed wound or tissues” which 
witness examined and found there was no “cancerous infec¬ 
tion” but there was a collection of pus in the lower portion 
of the wound, in the antrum, that I washed out and p]ut him 
under treatment at home and probably saw him no mot-e.” 
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The treatment was a little table salt in plain water. Wit¬ 
ness saw deceased January 17, 1929, when the pus collection 
was clearing up and again February 5, 1929 when “the dis¬ 
charge was cleared up very nicely.” Witness did not see 
the deceased again until he called at the witness’ office Janu¬ 


ary 6, 1930, as insured was still suffering with his eye, but 


the witness really had nothing particular to do with his 


treatment after the time he had started the insured on irri¬ 


gation and cleaning of the cavity because the insured could 
take care of that himself and he was a man of little means 


and witness hated to impose charges on him, so witness just 
directed the deceased how to do his own treatment. During 
the period from 1926 to January, 1930 witness prescribed 
this home treatment, which was an irrigation to relieve 
the pus discharge in the eye as that was a natural treat¬ 
ment for any operative work of this type regardless of what 
it might be. Witness prescribed an x-ray treatment for de¬ 
ceased’s eye and sent him to Dr. Max Hubenv, an x-ray spe¬ 
cialist, on January 17, 1929. Asked what was the basis for 
examination of the deceased that caused him to advise and 


recommend x-ray treatments, witness replied, “That is 
usual with any granulomatosis condition, any proud-flesh.” 
There was a granulation of the orbit or socket, a mass that 
was not necessarily growing, but it was there and is what is 
known as proud-flesh, and x-ray treatments dry this up. 
This proud-flesh, or growth, or involvement would encroach 
upon that part of the eye that had been removed and there 
was a pus discharge from that which cleared up nicely under 
the home treatment witness prescribed, not under the x-ray 
treatment. TJie appearance was no more than that of new 
—normal eye with antrum trouble, after a little treatment; 
after it dried up the pus discharge, x-ray was routine treat¬ 
ment and granulation treatment. The witness never sug¬ 
gested or recommended a radium treatment for the eye of 
the deceased., Witness never had anv more than a sus- 
picion only and that at time of or subsequent to the operation 
whether deceased was suffering from anv cancerous involve- 
ment, either sarcoma or carcinoma. Witness did not recall 
when he first had any suspicion of cancerous infection but 
stated that doctors are always suspicious of any tumor mass 
and this tumor mass first evidenced itself about the time of 


the operation jn August, 1926. The witness testified that he 
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did not disclose his suspicions to the insured, but told him 
that it was a serious thing. He probably tried to ihipress 
upon him that it was serious. The operation, August 17, 
1926 was to remove the tumor mass. 


55 Cross-examination: 

The witness testified that he knew Mr. Densby during his 
lifetime and that, as far as witness knew, he was a Jnan of 
integrity, high character, and lovalty. His integrity was A 
No. 1, which testimony the defendant objected to and objec¬ 
tion was sustained and the plaintiff excepted, which excep¬ 
tion was allowed. 

Tlie glaucoma condition prevailed from the beginning of 
his examination to the last, it was the primary trouble] and it 
is known as a hard eve. This was the only troublb with 
his eve in the early stages. 

• %■ o 


56 

coma 


Melanosarcoma is sarcoma, a growth that starts in 
the eye-ball, and may be a cancerous growth; sar¬ 
is cancer, and melanosarcoma is a cancerous infec¬ 


tion of the eye. 


When treating insured, it was suspected 


always bv witness that insured was suffering from nielano- 
sarcoma; never disclosed that suspicion to insured tried 


to keep his mind free from anything that would worry him. 
Witness’ recollection was that he did not tell insured, but 
he was told that it was a serious thing. If witness told in¬ 
sured, he told him in a way that he would care for himself; 
probably told him it was something serious without telling 
him the name; probably tried to warn him without telling 


him outright. Did toll him he had a serious involvement 


of the eye and would have to take care of it, and insured 

knew from what he was told bv witness that he did Have a 

%/ 

serious involvement of the eye. Remembers treating in¬ 
sured in January, 1930. Asked whether he told injured, 
either prior to the operation or afterwards, that lip was 
suffering or had suffered with a tumor that was extending 
down into the antrum and sinuses, witness stated “I |vas— 
I told him that he was suffering with a tumor.” and witness 
recommended the removal of the tumor. The tumojr was 
removed by the operation of August 17, 1926. 

Witness also stated, “Why my recollection—of course the 


case was so long, I have been following from the history 
chart. If I told him it was, I told him in a wav tliat he 
would care for himself. It is my general impression that 1 
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probably told him it was something serious, without telling 
him the napie, I probably tried to warn him without telling 
him outright. 


On cross-examination, witness after stating the condi¬ 
tions before and after the operation was glaucoma from the 
first down ^:o the last was the primary trouble and that is 
known as the hard eye. Witness further testified: “I un¬ 
derstood you to say, Doctor, that at no time during your 
relation as physician and patient, with Marshall 0. Densby, 
did you disclose to him the fact that he had—rather, the 
fact that you had even a vague suspicion that his eye or the 
socket or the surrounding tissues might be affected by it?” 
A. He was warned that it was a dangerous condition. 

Q. And that was all? A. Yes. Whether I called it a 
name or not, I can’t think that I did. 

Q. In other words, if you had thought that you would 
purposely have kept it away from him? 


Mr. Hart: I object to that. 

A. I purposely would have, yes. 


Thereupon counsel for defendant stated to counsel for 
plaintiff, “You are speaking of a cancerous infection, not 
a tumor,” to which counsel for plaintiff replied “No, not 
a tumor.” 


57 The insured was warned it was a dangerous condi¬ 
tion and that is all, and he did not think he called it 
a name to the deceased, in fact had probably refrained from 
doiiur so. Witness found and disclosed to insured that 
there was a tumor down under the eve. 


A tumor would not necessarily indicate a cancerous con¬ 
dition. He testified in the case of Densby against Bartlett 
that such a fall as Densby had, from the medical stand¬ 
point, would cause the condition of the eye which followed. 
And I think that the fall in the automobile accident was the 
cause of the condition of Mr. Densby’s eye and that the 
condition was primarily due to the automobile injury. 


Redirect examination : 


The eye of the insured was never completely well aft6r 
the automobile accident and he was more or less alwavs 
under constant treatment. 
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Friend’s Statement ^ \ L E O' 
Furnished by the Beneficiary, or Beneficiaries, as Proof 
of Death of_ M.ar.shal. pen gb ^_FEB. 


F^ANKH CUNKIH6NMIQ**- 


This Marement must be made by a person of legal age, acquainted with frmtred. but not related to deceased or beneficiary, 
preferably a Master Mason who has viewed the remains and U disinterested in the Insurance. 


1 (a) Vo.tr name. 
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(*) Occupation. 

(d) RfMtlervcf and Post Office addirti 

2 (a) Name of deceased in full. 

<b) Residence cf drerased at lime of 
death. 

) (a) flow long have you known de¬ 
ceased f 

(h) How often have you seen him the 
Iasi year? 

4 Do you know the age of deceased f If 
so. give age. 
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during the past i wo years ? 

4 (a) What was ihr date of Insured'a 
death t 

(b) What was date of Insured'a burial? 
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ACACIA MUTUAL LIFE ABBOCIATIDtf 

Momk oencc. lot ihoiama avcmui 
WASHINGTON, D. C. 


.1931 I U 

it is uhoi«iT4'>c»lM«t iMirua 

NltHlNt Of Tall Floors •» 
INI ASSOCIATIVE AND tHI m 
CUTION THIMOKjOT TNI ClAIN 
ANT SMAU M WllhOWl HUH 
DICl TO THI INTimitS Of TNI 
ASSOCIATION AND IN Alt. NOT 
CONttlTUH A »AIVtA Of ANT 
OtfINII THAT TM| ASSOCIATION 
NAT NAVI TO SAID ClAIN. 


Attending Physician's Statement Furnished by Beneficiary or Beneficiaries 

at Proof of Death nf Marshall Otto Densb y _ 


1 certify that 1 signed the death certificate in the last i1lne« of the perv»n abine mined, and that the answer* to the fol¬ 
lowing questions are true to the best of m> knowledge, infoimation, and belief: 


I Name (in lull) of Ik* deceased) 




MUC 

-%*** X ' t . 

... 


a) What disease or casualty was l .. 
aaaia or primary cause of bis death) 

<b) What »ni the immediate cause of 
hie death) 


4 What disorders or renditions complicated 

or seere associated wkh she last illness) 


at was tbs date of beginning of the 
last illness) 


4 State the particulars of the mode of on¬ 
set, initial and early symptom*, aad the 
development and course of the last Hi¬ 
nts*. (Give a brief bi*tory of the case.) 


7 (a) Whst was the condition 
health prior to the last illness) 


MV1 


(b) What previous or chronic illnese or 


InfirtniliM 


prevlou 
had be 


had)'. 


(c) When, or how long, had he had 
them) 


.a) What other cavict. circumstances, 
or condition*, in the way of habits, oc- 
nspstion, environment, physical condi¬ 
tion, etc., may have had any effect in 

S tinging about kia final iflneee and 
rath) 


b) If any, how long have they eaiited) 


an auiopsy or inquest was held what 
was the result) 

tt How long were you In attendance dur¬ 
ing the last illness) 

It How long hid you been his attending 
physician) 

IS How long had you known him) 

It Did you set and Identify tbs body after 
death at that of the person above named) 

14 Do you, of your personal knowledge, 
know that the deceased was the person 
holding policy of insurance tn the Acacin 
Mutual Life Association, Washington, 
D. C.) 


IS Give names and addresses of nay other 
physicians who wtre in attendance oe 
consultation during the low ’ness oe 
previously. 
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Q. I assume from the answer you made a while ago that 
it is your opinion as the examining- physician at thje time 
that this constant irritation ultimately resulted in the can¬ 
cer which caused his death, is it not? 

Mr. George: 1 object to that as assuming a condijion of 
which there is no testimony, and why, that should jbe an¬ 
swered rather evasive, I think. j 

Mr. Brinklev: 

* 

Q. Just give us your best judgment on it, Doctor.! A. I 
would rather say I do not know. 

1 

Witness did not describe to insured this condition! as be¬ 
ing malignant but as being dangerous and told insured he 
would have to constantly keep the eye washed out or with 
drainage kept clean and lie provided for the insured treat¬ 
ments that could be pursued at home, which prescription 
for the eye was water and a little normal salt and ncf other 
antiseptics and witness stated you can’t use strong anti¬ 
septics in the tissues. 

The exhibits referred to hereinbefore and hereinafter 
except plaintiff’s exhibit “1” which is the policy and which 
is set out in the pleadings and referred to and made a part 
hereof the same as if set out herein verbatim, are as fallows: 


Defendant’s Exhibit 1, Johanna Densby statement. 
Defendant’s Exhibit 2, Redler’s statement. j 

Defendant’s Exhibit 3, Traube’s statement. | 
Defendant’s Exhibit, Letter August 29, 1931. j 
Defendant’s Exhibit 8, Part II of application for [policy. 
Plaintiff’s Exhibit 2, Part III of application for | policy 
being on reverse side of sheet Part II of application.! 
Defendant’s Exhibit 10, Certificate of continued health. 
Defendant's Exhibit, Death Certificate. 


(Here follow photolithographed pages of Proof of j Death 
statements, side folios 58, 59, 60 and 61.) 
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62 Acacia Mutual Life Association. 


Chartered by Special Act of Congress March 3, 1869. 
Home Office, 101 Indiana Avenue, Washington, D. C. 


Mr. Charles E. George, 
Attorney at Law, 

ml 7 

Detroit, Michigan. 


August 29, 1931. 


Re Marshall 0. Densbv, Policv tt 272244. 


Dear Sir: 

The delay in responding to your letter of August 18th, 
regarding the claim of Johanna Densbv for the proceeds 
of policy zr272244 is due to the pressure of other matters 
that accumulated during my absence from the office. I am 
sorry for this delay and hope that it has not seriously in¬ 
convenienced you. 

You inquire the basis of our refusal to pay the face 
amount of this policy. In answer thereto I will advise 
that our decision was made upon the following facts. 
According to our records, Marshall 0. Densbv applied to 
us for the above policy under date of September 5, 1930. 
We approved the application and issued the policy, dating 
it October 1, 1930 in the amount of $5,000, with an annual 
premium of $313.10. 

In Part I of the application, which was signed by Mr. 
Densby, he agreed to the following conditions: 

“I agree that the above statements and answers and all 
those that I mav make to the Association’s medical ex- 
aminer in Part II of this application, whether written by 
me or not, are true and are offered to the Association as a 
consideration for the policy of insurance that may be issued 
in pursuance thereof; that said policy of insurance shall not 
take effect until this application has been approved by the 
Association and the first payment required thereon made 
during my life and continuance in good health.” 


Under this provision the insured agreed that his answers 
to the medical examiner were to be considered the basis for 


any policy issued, and further, that the policy would only 
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take effect after the approval of the Association and the 
payment of the first premium during the insured’s lifetime 
and continuance in good health. 

In answer to the questions in Part II of the application, 
which questions were propounded by the medical examiner, 
the insured denied the existence of any cancer, tumor or 
ulcer. When requested to disclose all medical treatments 
or observations, he reported that his right eye was re¬ 
moved in 1926; that the illness was only of three 
63 weeks’ duration and left no remaining effects except 
the loss of the eye. When requested to advise 
whether he had had any other treatment and to give the 
names and addresses of other physicians who had attended 
him, he replied “No” and gave the names of no other 
physicians other than Dr. Orcutt, who he claimed per¬ 
formed the operation in 1926. The applicant further stated 

that he did not then have anv disease or disorder. 

•- 

On the basis of the insured’s statements to our examiner, 
the application was approved, the policy issued and de¬ 
livered to him under date of September 22, 1930, at which 
time he paid the first quarterly installment of the annual 
premium thereon, which under the terms of the application, 
placed the policy in force, provided the answers to the ques¬ 
tions in the application were correct and the insured jvas in 
good health on that date. 

Proof of death was submitted to us and received }n this 
office on June 29, 1931. The evidence submitted in the proof 
clearly shows that the answers made bv the insured to the 
questions in the application were untruthful. Dr. Anthony 
B. Traub, who filed the physician's statement, states under 
oath that the beginning of the last illness was about May, 

1930; that he was in attendance during the last illness for 

7 • • K 7 

one year; that the insured’s last illness was complicated by 
cancer which had been in evidence for six years. Mr. Peter 
Redler, who filed the friend’s statement, states unde:: oath 
that the last illness began about one year ago. 

Upon further investigation we have learned through writ¬ 
ten reports received from Dr. Traub and Dr. Orcutt that 
our insured had been suffering with cancer over a nqinber 
of years. Dr. Orcutt reports that the operation in 19^6 dis¬ 
closed a cancerous tumor which had extended to the nasal 
sinuses; that this condition was suspected following an au¬ 
tomobile accident in 1918; that the insured was advised of 
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his condition from the very first, but had refused an op¬ 
eration for long after he was so advised. Dr. Orcutt ad¬ 
vises that he attended the insured up to April 30, 1931, at 
which date Dr. Traub took charge of the case. Dr. Traub 
reports that the first symptoms of cancer were recognized 
bv him on Mav 28, 1930, the first dav of his attendance; 
that he was in attendance from that date to the date of the 
insured’s death. 

If vou will refer to the answers given bv the insured to 
the questions in the application you will find that he failed 
to disclose the treatment by Dr. Taub beginning on May 
28, 1930, and also the treatment by Dr. Orcutt following the 
operation in 1926. Furthermore, he failed to admit that he 
was suffering with anv disease or disorder, when as a mat- 
ter of fact if appears that he was suffering from the disease 
of cancer and had been receiving treatment therefor. As 
to Mr. Densbv’s knowledge of his condition, we wish to sav 
that we have a definite statement from Dr. Orcutt 
64 that the insured was informed of the malignancv 
prior to the application for our policy. 

We wish to further call to vour attention that under the 

• 

conditions of the application, the policy was to take effect 
only in the event tlie insured was in good health when he 
paid the first premium. The evidence we have in this con¬ 
nection clearly shows that on September 27, 1930, the in¬ 
sured was suffering from a cancer and, therefore, could not 
be considered as being in good health on that date. This be¬ 
ing true, this condition of the application was not fulfilled 
and the policy, accordingly, never became effective. 

The information we have developed through our investi¬ 
gation was unknown to this Association until after the 
insured’s death. It is needless to say that had we known 
of the treatments bv Dr. Orcutt and Dr. Traub immediatelv 
prior to the issuance of our policy and the existence of the 
cancerous condition, the application would have been re¬ 
jected. We have given the claim careful and fair considera¬ 
tion, but under all the circumstances we feel that you will 
appreciate the necessity for denying liability. We have 
tendered Mrs. Densby a refund of the premiums paid on 
the policy, with interest at 6% per annum, which has been 
refused. These premiums amount to $244.20 and when in¬ 
terest is added, it brings the amount to $252.55. Our check 
for this amount is enclosed, together with a receipt. If 
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reason? If iff, pit# delar/r. 
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I heirht ,!e>!.,n tti.it all statement* and antwen at written or printed herein arc full, complete and true, wbeihrr anuta by nty owrr haod or not, tad 1 agree that 
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and I eapreatly au^ine j^uch phytic tan of person to make tuch discluturci. 



Signature of 'Medical Examiner. 
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Mrs. Densby decides to accept this amount, kindly have her 
sign the enclosed receipt and return it to us together with 
the policy. 

Very truly vours, 

HOWARD W. KACY1 

General Counsel. 

HWK :BH 
Enc. 


(Here follow photolithographs of Application and 
Certificates, side folios 65, 66, 67 and 68.) 


Health 


69 The defendant to further sustain the issu(j on its 
part introduced Doctor Maxmilian John Bubeny, 

who having first been duly sworn, testified as followjs: 

I am a licensed physician in Illinois and have been since 
1906 having graduated from the Hahnemann Medical Col¬ 
lege, Chicago, 1906, and the University of Illinois, 1909, 
Medical School, and have been practicing ever since spe¬ 
cializing in medical uses of the X-ray for diagnosis and 
treatment. 

On January 17, 1929, Doctor Dwight Orcutt seilt Mar¬ 
shall Otto Densby to me for treatment. 

A. I saw him the first dav, which was January lii, 1929. 
The second time was February 26, then March 15, April 4, 
June 21, then August 15, then November 13, December 12, 
and January 28, 1930, February 5, February 18, March 18, 
May 6, May 29, June 5, June 19, July 2, then for the last 
time July 17, 1930. 

Witness stated that the nature of the treatment given on 
these occasions was the administration of the X-ray over 
the right orbital cavity and the right side of the face and 
in this particular instance was for the 4 ‘purpose of retard¬ 
ing a possible recurrence due to a malignancy, or possibly 
wholly preventing its recurrence. ’* Witness only made a 
visual examination of the orbital cavity and the surround¬ 
ing tissue and he did not formulate an opinion with the 
idea of a conclusion as he could not do that. 

A. “ There was considerable proud-flesh in the bdek part 
of the orbit, and it would bleed very easily upon touching, 
and I might say that when Mr. Densby would conle in he 
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usually had a very light packing of cotton, and necessarily 
I would remove that to examine the area, and each time I 
would say, roughly, that there were little streaks of blood on 
it, because of the so-called condition, what may have been 
granulation tissue.” 

The insured complained to witness at various times, par¬ 
ticularly toward the end of the treatment, of pain on the 
right side of his face in the right antrum region, which was 
a little puffed up and a little red. Witness never gave in¬ 
sured anv other treatment than X-ray and he does not know 
why insured stopped coming in July, 1930, as witness did 
not think insured was cured but his condition was a little 
worse than when lie began coming, but the orbital cavitv 
was not odoriferous at all, and witness did not prescribe 
anything in the nature of an eye wash and he refrained 
from discussing the condition of the eye and on inquiry 
evaded answering. Witness stated, in fact, lie would not 
have been justified in making a conclusion on what he would 

see bv his own eve. In his examination of the orbital cavitv 
* » • 

he did not observe any tumorous mass pas-ing from the 
orbital cavity into the antrum and could not come to anv 
conclusion on that. Witness stated, based on his experience 
as a physician, he could not tell from his examination of 
the orbital cavity of the insured whether it would be pos¬ 
sible to give a,diagnosis of existing conditions. 

When asked if the condition for which witness treated 
Densbv was incurable witness stated: 

A. “Well, as I recall, the microscopic findings were not 
definite that is tin* idea that was entertained, that it was a 
malignancy, and so not being an expert in that and not be¬ 
ing a microscopist, naturally I took that as my starting point 
in administering treatment, because those things are all in 
effect before I see the patient, so I merely start in handling 
the patient at a given point.” 

Witness stated that he thought such examination was 
made prior to his treatment but he was not present 
70 at the examination. Again asked if witness thought 
insured’s condition was incurable he stated: 

A. “Well, I will have to qualify that because if the path¬ 
ological findings were vague and non-differcntiated, then 
if it was a non-malignant affair, the patient would get well, 
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but if the case was distinctly of a malignant type, ttyen the 
chances are that the patient won't get well.” 

Asked his opinion as to what insured was suffering from, 
witness answered that on the basis of objective symptoms, 
he would not be justified in making a conclusion on vfhat he 
could see, but based on what transpired before insured 
came to witness, the suppositions would be malignancy, 
and second, a possible malignancy with a subsequent for¬ 
mation of granulation tissue. Bv malignancy he means 
some form of sarcoma or carcinoma, which are a little dif¬ 
ferent in their cellular make-up. Most forms of sarcoma 
are incurable. 

Witness stated he could not predict the rapidity o::‘ death 
after his last treatment; that he anticipated death but he 
could not mention the time; that in a great measure that 
depended on the vitality of the patient, the care he received, 
and the surrounding circumstances, free from worry, and 
that at the insured ? s age of life he might live from one 
month to five years. Witness never gave the deceased any 
radium treatments. 


Cross-examination: 

Witness took deceased on recommendation of Dr. prcutt, 
who had been treating deceased for some time. I 

Q. 44 And the observations made by Dr. Orcutt 4 n d the 
conclusions reached by him you accepted as determining 
his condition when he came to you? A. Yes, sir.” 

Witness would administer X-ray treatment for the pur¬ 
pose of hardening the tissues and drying up the moist con¬ 
dition of the tissues in and surrounding the eye socket, the 
eye being absent, which the X-ray would do. 

Q. ‘‘And under ordinary circumstances you would use it 
for that purpose in a case of this kind ! A. That wbuld be 
one of the purposes, yes. 

Q. And probably the major purpose, would it not? Would 
it not be, taking your diagonsis of Dr. Orcutt as a basis of 
starting ? A. Well, I am not so certain how I should answer 
that, since there were two hypotheses as to the possible con¬ 
dition, one would tend in the direction that you stated and 
the other would tend in the direction of handling a 
malignancy. 
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Q. And you are not prepared to say from your conclu¬ 
sions which one would be the correct one in this case? A. 
Xo, sir. ” 


Witness diligently refrained from telling deceased any- 
thing of his condition or his conclusion as to the deceased’s 
disorder as was his usual custom and the insured received 


nothing but encouragement which sometimes was unjusti¬ 
fied. 


71 The defendant to further sustain the issue on its 
part introduced Eli J. Warshall as a witness, who, 
having been jfirst duly sworn, testified as follows: 


I have been a life insurance solicitor in Chicago for 20 
years and with the defendant company since the spring of 
1022 and once prior to that time. As an agent for the de¬ 
fendant, 1 Solicited insurance from the deceased on two oc¬ 
casions, once in the spring of 1923, when he took a policy 
for $5,000, which was in force at his death, and again in 
about September, 1930. “1 probably made one or two 

prior interviews, one that I know of,” but 1 was eventually 
successful in obtaining his application, which Mr. Densby 
signed but the answers on the application are in my hand¬ 
writing: the answers given on said application were made 
to witness by the insured in response to questions asked. 
Witness turned this application into the office in the proper 
channel. 


Cross-examination: 

The policy was dated October 1, 1930: 1 delivered the 
policy to Mr.i Densby about September 21 or 22, 1930, and 
he signed an acceptance and a certificate of continued 
health, defendant's exhibit 10, and he gave me a check for 
the quarterly premium at the time of the delivery of the 
policy. He denied stating at the time that the company 
would write an additional $10,000 on the insured, as he did 
not know what the defendant would do. 


The defendant to further sustain the issue on its part in¬ 
troduced the deposition of Dr. Clark R. W. Magill, taken 
June 5, 1933, who being first duly sworn testified that he 
had been a licensed physician in Illinois since 1924, having 
graduated from the University of Illinois, the College of 
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Physicians and Surgeons, 1923. That he examined!the de¬ 
ceased on an application for insurance to the defendant, on 
September 9, 1930, at the insured’s place of business. 
72 No one was present besides the insured and my¬ 
self; witness was furnished ordinary forms bv the 

» i * 

defendant for recording answers to the questions to the ap¬ 
plicant. Witness identified “application for insurance, part 
2” being defendant’s exhibit 8 and stated that the Answers 
thereto are in his handwriting and his signature at die bot¬ 
tom and witness read each and every question to the in¬ 
sured and recorded the answers given by the insured and 
he did not remember any other information given 'him by 
Densbv unless it was the history. Witness said Densbv had 

* w * 

a patch over his eye and the witness in answer to a (juestion 
said: “I asked him what was wrong with his eye,(and he 
said that he had been in an automobile accident [in 1923 
which destroyed the vision of the eye at that time, *jnd that 
in 1926, because of the pain in the eye, he had it removed, 
that he was in St. Luke’s Hospital, and it was taken out 
bv Dr. Orcutt, that after two or three weeks that the eve 
had not bothered him, and did not bother him, and it had 
not bothered him up to the time 1 saw him.” | 

The witness further stated that the insured did not tell 
him that he had been receiving continuous treatment from 
Doctor Orcutt or that he had been receiving X-ray treat¬ 
ments, or that lie had been irrigating the eve continually for 
pus discharge. That lie had not seen or talked with Mr. 
Densbv prior to, or subsequent to, September 9, 1930 and 
that was the only time he ever met him. The defendant 
then offered Exhibit 8 Part II of the application t|o which 
the plaintiff objected, as defendant was not entitled to make 
defense, the objection was overruled and the plaintiff ex¬ 
cepted which exception was allowed. 

i 

On cross-examination the witness testified that he was 
then, and is now, a medical examiner for the defendant and 
he further testified: 

“Q. When you first saw that patch on his eye, \yhat did 
that tell you, if anything ? A. It told me that he h^d some¬ 
thing wrong with his eye. 

Q. What did you conclude? A. Well, I concluded that I 
wanted to see the eye. 
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Q. And you did? A. He pulled the patch up and let me 

see it. 

Q. He showed you the hole? A. Yes. 

Q. And you found that his statement to you was correct? 
A. So far as T knew.” 

Witness said that Densby told him that the operating 
physician was Dr. Orcutt, and that he had long treated the 
insured in connection with the eve. The witness did not go 
to see Dr. Orcutt because the condition was of long stand¬ 
ing. since 1926 and he did not think it was necessarv. Wit- 

^ * % 

ness said the examination lasted about thirtv minutes and 
that the great majority, in fact, nearly all of the questions 
had relation to his symptons, his physical condition, any¬ 
thing and everything up until that time that might cause 
him to be a good or a bad insurance risk. Witness stated he 
had taken about one half a minute in examining the eye 
after removing the patch. 

“Q. You were satisfied that there was no disorder there 
which would prevent him from taking out a life insurance 
policy with the company you were examining for? A. 


r ~‘) 
i •> 


The witness stated that that was his conclusion at 
that time and has proven to be so ever since and is 
todav and that from beginning to end, starting with his 
examination all the way down to the finish, he found the in¬ 
sured at the time a good insurance risk and qualified to be¬ 
come a member of and an insured risk in the defendant com¬ 
pany under its rules. Witness examined the insured’s 
lungs and found them negative, examined the heart and 
found it in gopd condition, examined the kidneys and found 
them the same, examined everv vital organ of tho'bodvcare- 
fully and found them in good condition and as nearly per¬ 
fect as a man would be, which rendered him a first-class in¬ 
surance risk. Witness testified that his own physical con¬ 
dition on the day of the examination was good and his eyes 
were in good trim and he had a good sense of touch and 
smell and he saw no evidence of pus or tumor or any other 
affliction which would indicate eye disorder, and there was 
no odor from the eye or any bloody discharge and had the 
witness seen any bloody discharge he would have indicated 
it in his report. Witness stated that insured’s left eye was 
perfectly normal and clean as far as he could see and his 
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eyesight was good. Witness did not, in the coursp of the 
examination, discover any evidence of metastasis and 
throughout the entire examination there was perfect free¬ 
dom from odor and perfect freedom from all thak would 
tend to indicate a malignant condition. 

! 

Redirect examination: 

Witness stated that his employment with the defendant 
was to make examinations on a routine form and jask cer¬ 
tain questions and after having made the examination “I 
ask- the applicant to sign the answers he has just answered 
to verify the correctness of the answers,” and aft^r it was 
signed witness sent it to the home office. Ordinarily if there 
is a diseased condition present which is stated by the ap¬ 
plicant there is an inquiry made by me of the attending 
physician before the report is mailed. Witness afeo in an 
ordinary case examines the urine making a report of the 
finding. Witness stated he was not authorized by the com¬ 
pany to pass on the issuance of a policy to a particular ap¬ 
plicant whom he examined. 

Recross-examination: 

Witness examined the urine and arteries and the latter 
were compressible and no sign of arteriosclerosis. Witness 
examined his blood pressure and found it normal, jsafe and 
sound but does not remember now what it was but it was ap¬ 
proximately a normal condition. 

Q. “In other words, Doctor, all the way through, Mar¬ 
shall 0. Densby at the time of his examination, tujrned out 
to be about as perfect a case as indicated by your Report as 
you would ordinarily meet, isn’t that true? A. tVith the 
exception of the eye. 

Mr. George: Q. And you found no grounds to pomplain 
of? A. No.” 


Witness did not know how long the insured lived after the 
policy was written and his attention had not been tailed to, 
nor had he been complained of by general counsel of the 
defendant or anyone in connection with defendant;, that he 
had overlooked anything in the course of his examination of 
the insured. Witness never followed or looked u# the rec- 
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ords of St. Luke’s Hospital as to the insured for any pur¬ 
pose. 

74 The defendant to further sustain the issue on its 

part introduced Doctor Charles M. Bell as a wit¬ 
ness who having first been duly sworn testified as follows: 

I have been a practicing physician in the District of Co¬ 
lumbia for 33 Y> years, having graduated from the Medical 
School and having the usual hospital experience. Witness 
is a member of an association of Medical Directors of Life 
Insurance Companies, is familiar with the practice of in¬ 
surance companies in the matter of medical risks, and with 
under-writing practices of insurance companies throughout 
the United States. Dr. John B. Nichols is medical director 
of the defendant and I have been an assistant medical di¬ 
rector for IS 1 /-’ years and I examined the application of the 
deceased for insurance in September, 1930, and I approved 
the application as applied for. In approving such applica¬ 
tion I took into consideration the answers of the deceased 
in Part 2 of that application. He further testified: 

Q. I call your attention to question No. 15 on that ap¬ 
plication, “State below the particulars of all diseases, in¬ 
juries, or ailments for which you have been under medical 
treatment or observation,” and the answer to that is, 
“Right eye removed 1926, two or three weeks duration. 
Severe. Remaining effects, loss of eye.” “Name and ad¬ 
dress of attending physician.” “Dr. Dwight Orcutt, Chi¬ 
cago, Illinois, St. Luke’s Hospital.” 

Question No. 16: “Have you had any treatments not 
stated above, give names, and addresses of physicians, ail¬ 
ments or diseases, and dates,” and the answer was “No.” 

Question No. 17: “Have you now any disease or disorder, 
if so, give full particulars,” and the answer was “No.” 
You considered those questions and those answers on that 
application, did you? A. Yes. 

And he further testified: 


Q. Now, Doctor, coming back to the questions to which 
1 called your attention, was it or not on the basis of the 
truthfulness and accuracy of the answers to those ques¬ 
tions, together with the question itself immediately pre¬ 
ceding Question 15 or Question 14. “Have you had any 
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cancers, tumors or ulcers of any kind,” to which the answer 
was “Xo.” Can vou tell us whether or not on the basis of 
the answers to those questions in this application you ap¬ 
proved or disapproved this risk? A. That, in combination 
with the examiner’s report. Here the plaintiff stated that 
the so-called examiner’s report being part III had been de¬ 
nied to the plaintiff, that they had called on Mr. Kacy, the 
general counsel for the company in writing for a copy and 
same had been refused in writing. Thereupon the plaintiff 
objected and moved to strike out all the testimony of the 
defendant’s witness or any defense being made in this case 
as part 3 of the application had not been attached to the 
policy and the defendant was prohibited from defending by 
the statute which motion and objection the Court overruled 
to which ruling the plaintiff excepted and the exception was 
allowed, and it is agreed that the same objection, ruling, 
and exception shall apply to all the evidence of tint defend¬ 
ant in this Bill of Exceptions without setting out the ob¬ 
jection, ruling, and exception in each instance. 

75 Witness further testified: 

By Mr. Whiteford: 

Q. If there had been before you at the time you consid¬ 
ered Part 2 of the application that Mr. Densby ijiade the 
additional information that during the period of approxi¬ 
mately a year or a year and a half preceding th(j date of 
application Mr. Densby had been treated by Dr. Maximilian 
J. Hubeny several times by X-ray, extending flown to 
within two or three months of the date of this application, 
what, under the commonly accepted and recognized insur¬ 
ance practice of companies generally would have been the 
course of procedure? 

Mr. George: To that we object, if your Honor please. It 
looks to me very much as if we were trying to get around 
and present a condition which is not covered bv this de¬ 
cision. He is asking now what the law says he shall 
not do. 

Mr. Whiteford: I did not ask what he would hdve done, 
I asked what would have been done under the commonly ac¬ 
cepted practice. 

Mr. George: I have no objection to that. 
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Mr. Whiteford: 

Q. All right, then, please answer what the commonly ac¬ 
cepted practice is in such cases, or would be in such cases. 
A. The first step would have been to attempt to obtain from 
Dr. Hubeny, or the attending physician, further informa¬ 
tion as to the nature of the illness for which lie was treat¬ 
ing him and the nature of the treatment. 

Q. What would have been the next step? A. We would 
have acted upon the information that we got from that. 

Mr. George: We make an objection. 

Bv Mr. Whiteford: 

* 

Q. Assume that that information had disclosed that he 

was treated for a srrowth in the socket of the eve ball, the 

* • 

right eye ball, extending down into the antrum, and that 
the condition was worse at the end of the year and a half 
treatment than it was when it started, what would have 
been, under the accepted practice, the action of any in¬ 
surance company with respect to the risk? 

Mr. Hudson: We object to that. The doctor said 
7G that Dr. Orcutt sent him there and he (Dr. Hubeny) 
did not pay any attention to the case, and did not 
examine it, and Dr. Orcutt was the one that treated him. 

Mr. Whiteford: There is no testimonv to that effect. 

Mr. Hudson: They had the reference to Dr. Orcutt, and 
that is cutting little pieces out, and that he then referred to 
Dr. Orcutt and Dr. Orcutt sent him to Dr. Hubenv. 

Mr. Whiteford: There is not a line of such testimony. 

Mr. Hudson: They are taking—they are not bringing in 
all the facts. 

Mr. Whiteford: I will bring them in. We will take them 
up one at a time. 

Bv Mr. Whiteford: 

Q. I believe your answer was that the risk, under ordi¬ 
nary, accepted practice, would have been rejected? A. Yes, 
sir. 

Q. Doctor, if in addition to the information that was on 
Part 2 of the application, the additional information had 
been given that, commencing in May, 1930, preceding the 
date of the application of September 5, 1930, one Dr. Traub 
had seen the applicant, the insured, a number of times for 
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a gastric intestinal disturbance, and treated him jseveral 
times during that period, what, under the commonly recog¬ 
nized practice of insurance companies would have Ijeen the 
course of conduct with respect to that information 1 

Mr. Hudson: The same objections. 

The Court: The same ruling and exception. j 

A. An effort to obtain from Dr. Traub a definite state- 
m -tn of his sickness and treatment, the date of recovery, 
if he had recovered the present condition, all thej details 
of the case. 

Bv Mr. Whiteford: i 

* 

“Q. And if that additional investigation had disclosed a 
gastric intestinal disturbance, showing a metastasis—is 
that the medical term? A. Yes. 

Q. What is the meaning of a metastasis? A. It is a 
spread of disease through the body from an original focal 
point by the circulation. 

Q. If that information had developed that there was a 
metastasis or spread of disease from a focal point jcausing 
a gast-o-intestinal disturbance, what, under the copimonly 
accepted practice of insurance companies, would halve been 
the action with respect to the applicant’s application for 
insurance? 

Mr. George: To that I desire to object. There isj no tes¬ 
timony here, not a scintilla of testimony, that as |a result 
of the injury to the right eye that this gas on the stomach, 
for a five or ten minute period, or for an hour,j if you- 
Honor please, is what occasioned it. It may halve been 
from eating pie. It may have been from one hundred and 
one different things. But there is no testimony here to 
show on which this question can be fairly predicated. 

(Following discussion:) 

The Court: Objection overruled. 

Mr. George: We note an exception. 

By Mr. Whiteford: j 

I 

Q. What, under the insurance practice, would hive hap¬ 
pened to the applicant’s application for insurance ?j 

Mr. George: That is a conclusion of law. 
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A. If Dr. Traub had stated that gastro-intestinal upset 
was even remotely possibly due to a tumor of the eye and 
a metastasis, we would have rejected it. Any company 
would have rejected it. 

Q. And under the general insurance practice that would 
have been the result, they would have rejected it ? A. Yes. 

Q. Doctor, where a man has been diagnosed as having 
had a tumor, whether he has had any treatment or not, or 
whether it had been reported in the application, a man had 
had a tumor, with nothing about treatment at all, what, 
under the commonly accepted insurance practice would 
have been the attitude of the insurance company with 
respect to the application? 

77 Mr. George: Same objection. 

A. Any company would, in the first place, have at¬ 
tempted to find out more definitely the nature of the tumor. 
We have benign and we have malignant tumors. If it was 
proven definitely that it were a benign tumor, why we would 
not have been further concerned and possibly would have 
accepted, if it were a benign tumor such as we call little 
fatty tumors, they are tumors, but not serious, a case with 
a benign tumor might have been accepted. 

Bv Mr. Whiteford: 

Q. How about a discharge of pus from the eye socket? 
A. Companies do not ordinarily accept applicants with any 
abnormal condition at the time of application. 

Q. Do insurance companies generally consider a tumor 
discharging pus as abnormal or not? A. Abnormal. 

Q. And under the general practice, where an applicant 
has a tumor discharging pus, what can you say as to 
whether risk is acceptable or not under accepted practice? 

Mr. Hudson: The same objection. 

The Court: Objection overruled and an exception. 

A. Not acceptable. 

Cross-examination. 

Bv Mr. Hudson: 

Mr. Hudson: I move to strike out all of this testimony on 
the grounds stated in objections to different questions. 
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The Court: The motion is overruled. 

Mr. Hudson: We note an exception. 

Exception allowed. 

78 Witness stated if he questioned Dr. Orcutt and the 
latter had told him the things that counsel lihd men¬ 
tioned above that the policy would have been rejected under 
the practice of the insurance company generally on what 
thev found out from Orcutt. Witness said he could not give 
an answer to the question as to what abnormal condition 
would be turned down under the rules of the Insurance Com¬ 
pany but would have to have a specific case before l^im, but 
stated that life insurance companies would not necessarily 
turn down an abnormal condition in the eye as ‘ 4 There is 
so small a percentage of eyes that are really absolutely nor¬ 
mal/’ 

Q. What abnormal condition would you say wpuld be 
turned down under the ruling of the companies? A. That 
covers so large a field as to what abnormal condition would 
be turned down. We have to act on the specific cas^ before 
us. 

Q. Well, the abnormal condition that you have described 
just now. A. The abnormal condition that I described? 

Q. Yes, in answer to questions. You stated just n|ow that 
certain conditions were abnormal conditions. A. No, I do 
not think I stated so. I was simply giving my opinion of a 
statement by the attending physician. I did not make any 
statement. 

The witness stated that where an eye was taken but and 
pus developed there would be an abnormal conditioh and a 
doctor would determine that by examining the eye. 

Q. What is the general policy of all the companies, what 
would they do, when there is a statement made in an applica¬ 
tion that the man’s eve had been removed and gives the name 
of the hospital and the doctor? A. It depends uppn what 
information they have at hand as to whether in their {opinion 
the information they have at hand is sufficient to enable them 
to pass upon a case. 

Q. If there was no more information than was given in 
their application, what would they do? A. This is not com¬ 
plete. I would like to see the examining phvsicianfs state¬ 
ment. 
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Cross-examination by Mr. George: 

The witness stated that all companies consider the exam¬ 
iner’s report with the application and all information before 
them in deliberating upon a risk. 

Q. In view of the fact that the Doctor testified, specifically, 
that he made a thorough examination of the deceased and 
that he found him in every respect, from his lungs to his 
heart, his arteries, his kidneys, his liver, and examination of 
the urine—he made a complete report and found him nor¬ 
mal in every way and as healthy and perfect a man as he 
would ordinarily run up against anywhere, would say that 
would affect the opinion of these various companies if their 
own medical examiner certified that he was perfect in every 
way and a fitting subject in his judgment for a policy ? A. If 
there were nothing in the historv. 

Q. If there were nothing in the history? A. Yes, 
79 sir. 

Q. So that if the examiner’s report disclosed there 
was nothing in the historv of the case which would tend to 
prejudice his condition outside of what the examiner him¬ 
self found, vou would sav it should be considered and it 
would be considered by companies throughout the country? 
A. If there was nothing in either the examiner’s report or 
the applicant’s statement, yes. 

Witness stated the examiner’s report simply disclosed the 

fact that he examined the face and eve for half a minute and 

* 

found nothing about it to prejudice the issuance of the pol¬ 
icy. 

A. If his examination disclosed nothing abnormal and 
there was nothing in the history to lead us to suspect any¬ 
thing abnormal or lead any company to suspect. 

The witness stated he examined and considered the exam¬ 
iner’s report, part 3 of the application, being plaintiff’s 
exhibit 2 in passing on the policy to the insured. 

[The preceding, beginning with “Cross-examination by 
Mr. George,” has been included at the earnest insistence of 
plaintiff’s Counsel that the same is important to her case 
and over objection by the defendant that the same is mean¬ 
ingless.—Cox, J.] 
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SO Q. Doctor, let us assume that the examiner’s jreport 

that vou saw and had under consideration, statid that 

* . . m | 

the onlv record adverse, or in relation to the lives or deaths 
or former members of the family, showed that the father 
dies of typhoid pneumonia in 1881, after an illness of a week. 
That would not prejudice you as against the issuance! of the 
policy, would it? A. No, sir. 

Q. Suppose that the medical examiner’s report Showed 
that the pulse was seated at 80, that it was not intermittent, 
that it was regular, or not irregular, that there was no undue 
weakness of the applicant, that there was no evidence of 
arterio-sclerosis, that the temperature was 98, that there 
was no evidence of brain or nervous system or present dis¬ 
ease, that his heart functioned properly, that his lfings— 
that there was no disease of the lungs apparent, that] of the 
stomach or the abdominal organs there was no hisjory of 
appendicitis, colic, ulcers or stomach disorders—supposing 
that he examined him particularly with reference to the 
middle ear and eyes and found that the only injury was occa¬ 
sioned by an auto accident in 1923, that the eve was removed 
in 1926, that no diseases were apparent of the teeth, tonsils 
or throat; that he made an examination of the he<jrt and 
lungs, but there was no enlargement of the thyroid or 
lymphatic glands; there was no hernia, strangulated, or 
otherwise, that there was no evidence of varicose veins or 
ulcers, that there was no evidence or indication of a syphilitic 
condition; that lie was not maimed, lame or deformed; that 
his general appearance indicated good health; and his ap¬ 
parent age was 58 years; that the present habits of the appli¬ 
cant with regal’d to the use of stimulants and narcotijcs were 
simply that he smoked cigars occasionally and his general 
standing in the community was good; that he, the examiner, 
never knew the applicant before he was called upon to exam¬ 
ine him, and in answer to the question, “Do you recommend 
the acceptance of this risk,” the answer is, “Yes.” That his 
blood pressure at 4:30 in the afternoon, systolic was 126, 
diastolic was 80. The applicant appears, under the heading of 
“Remarks and explanation”, to be a very good risk, with the 
exception of the right eye removed. In other wo rds, the 
right eye was gone and taken away, and that was the only 
thing, otherwise he was a very good risk. That an examina¬ 
tion of the urine disclosed absolutely nothing out of tjhe way, 
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no poisonous substances nothing that might be considered 
as coming from a diseased condition of the body, and the 
medical examiner certified: “I certify that I have carefully 
examined Marshall 0. Densbv whose signature is affixed to 
the foregoing declaration, and that the statement of appli¬ 
cant on the other side of this sheet is exactlv as made bv the 

•/ * 

applicant to me, and that it was signed by the applicant in 
my presence. 1 further certify that the examination was 
made in private at the applicant’s place of business.” 
Signed on the 9th day of September, 1930, Charles W. Mc¬ 
Guire, signature of medical examiner. Office, 4801 West 
Chicago Avenue, Chicago, Illinois. The examination was 
made, under the certificate of the doctor, on the same date 

l 

it was reputed to be made, and all questions were answered 
that were asked. That the name of the physician was given 
at the time, the date of 1920 when this operation was per¬ 
formed the examination by the attending physician was had, 
the eye was removed. Doctor Dwight Orcutt, Chicago, Illi¬ 
nois, St. Luke's Hospital, was the attending physician. This 
is a statement by the applicant. He said therein that he has 
no disease or disorder, that lie has had no gain or loss in 
weight; his stationary weight has been the same for about 
15 years. He has not been associated with any consumptive, 
his health has been good—that has reference to fam- 
81 ily. That would tell you a good deal, would it not, 
that would tell the ordinarv life insurance actuarv 
or physician occupying a position like yours, something, 
would it not, as to the applicant ! A. Presumably. 

Q. Well, would it not? You cannot presume that it 
would not, can you.’ A. No, we had no reason at the time 
of the passing of the application. 

The witness stated that all life insurance companies gen¬ 
erally would be affected with the information mentioned 
% 

above on the application and examination made the same 
day. The witness stated he was still surgeon for the de¬ 
fendant, but he does not know whether Dr. Magill is still 
the medical examiner nor does he know of his being re¬ 
moved. The witness was asked if Dr. Magill was a trusted 
medical examiner for the defendant and if the defendant 
relied on his judgment and if he was of good average ability 
as a medical examiner, to which the defendant objected and 
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the objection was sustained and exception taken 
lowed. 

Bv Mr. Hudson: 



Q. If a medical examiner for some company, this is going 
to be what the policy of all companies is, examines a man 
and his eve is out, he is told that his eye was takten out 
by a certain doctor at a certain time at a certain hospital 
and that he had an accident four years before to the eye, 
and he reports that the man is a good risk and in good 
condition, then later lie makes an investigation, sometime 
later, and finds that the doctor lie has referred him to had 
sent the man to another doctor to have some treatment to 
retard a possible growth that had been started, and then 
that he went and saw a doctor who had treated him for 
stomach upset and trouble, after getting* all the facts from 
all of the doctors he reports to the company in answer to 
the question, ‘‘You were satisfied there was no disorder 
there which would prevent him from taking out a life in¬ 
surance policy with the company you were examining 
for?” “Yes.” “And that was your conclusion as a med¬ 
ical expert and examiner at that time?” “Yes.” “And 
has proven to be so since?” “Yes.” “And is today?” 
“Well, yes.” He had that information, reported to the 
company, that he still was a good risk. What would be the 
general policy of the companies in accepting it? 

Defendant objected to the question. 


Mr. Hudson: I asked him that suppositious question, if 
he made one examination and had certain data, and jhen he 
made a further examination and got all the data, and still 
considered him a good risk, what would be the policy of 
all the companies as to accepting that. 

The Court: I sustain the objection. 

Mr. Hudson: We note an exception. 

Exception allowed. 

The defendant to further sustain the issue on its part 
called H. W. Kacy who being first duly sworn stated he 
is general counsel for the defendant and identified the 
letter and checks that had been offered in evidence by the 
defendant, being two checks for $252.55 each, one dated 
July 29, 1931, and the other August 29, 1931, which were 
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tendered as a refund of the premiums paid on the policy 
issued and which plaintiff refused to receive or accept, and 
a check for $4,864.18 dated July 22, 1931, which was given 
in settlement of the $5,000 policy issued some years 
82 prior to the policy involved, and the checks were all 
made payable to Johanna Densby. He also identi¬ 
fied a letter from Mr. George to himself dated August 18, 
1931, inquiring as to why the company was not paying the 
policy involved in this suit, and his reply thereto, August 
29, 1931, set out in full hereinbefore. The plaintiff ob¬ 
jected to the introduction of both of these letters because 
there was no contest within a vear and because the defend- 
ant was not entitled to defend, but objections were over¬ 
ruled and the plaintiff excepted which exception was 
allowed. 

Cross-examination: 

The witness testified that Mr. Hudson, as attorney for 
the plaintiff, had made written demand on him for a copy 
of part 3 of the applicaiton which was not attached to the 
policy, and that lie had declined in writing to produce same 
or to permit its inspection, or give any knowledge of its 
content. This part III of the application was here admitted 
in evidence as plaintiff’s exhibit 2. 

Thereupoji tiie defendant rested. 

Thereupon the plaintiff moved to strike out all of the 
evidence on behalf of the defense for the following reasons: 

“The paper here (Part III) shows that it is part and 
parcel of the application and it was not made part of the 
policy, and under our statute they cannot raise the defense 
here that there was a false representation of a material 
fact under the policy. The cases hold, I will read them in 
a minute, that a false statement, a false representation, 
and the statement must be false and that it must be made 
by the decedent knowingly to be false and for the purpose 
to deceive. And then further he must not have given some 
part of it. If he had made some part of what they said 
was a false statement to the company, the company could 
follow up and find out the other and it still is not a false 
representation.” 

The Court: You make the motion to strike out all the 
testimony that has been offered on behalf of the defendant 
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on the ground that the complete application lias not been 
made part of the policy? 


Mr. Hudson: Yes. , 

The Court: And you rely on the paper which li^is just, 
been filed in evidence, part 3, and which is marked plain¬ 


tiff’s exhibit 2, as the proof of your allegation that the 
complete application was not attached to the policy. 

Mr. Hudson: That is whv 1 offered that. That is one 
ground. The other ground 1 have stated. 

The Court: You would not move to strike out tlie evi¬ 
dence on the other ground? 

Mr. Hudson: Yes, 1 would move to strike out on that. 

I want to show that tlicv have no defense whatever, that 

•> * 

there is not any evidence. 


The Court: I will take your motion and ruling in reserve 


until the testimony is complete. 1 will consider it jail to¬ 
gether at that time so the legal arguments can all bj? made 
at one time. 


During the arguments of the case, other grounds of the 
motion were given as follows: 

(a) There was no knowledge by Densby that be had 
anv tumor or cancer. 


(b) Doctor Hubeny was working under Doctor Orcutt 
and lie accepted Dr. OrcuttAs diagnosis and did not make 
an examination himself and was sufficiently mentioned by 


reference to Dr. Orcutt and to the statement that th<p*e was 
a pus discharge as well as an operation. 

S3 (c) The right eye loss was sufficiently stated by 

reference to the operation of the eye, the pus dis¬ 
charge and the attention of Dr. Orcutt, none of which were 
followed up by the defendant. And if all the information 
required was not given, a part having been given, and no 
more asked for, that was sufficient. 

(d) Such failure to ask for further information or to 
follow up the investigation through the Hospital was a 
waiver and an Estoppel of any other information. 

(e) Defendant’s examiner’s actions estops the company 
as he testified after hearing Dr. Orcutt and Dr. Traub tes¬ 


tify that he did not know of any reason for declining the 
application; he also, at the same time, heard Dr. Hubeny 
testify but did not change his testimony. 
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(f) Dr. Traub did not treat him for anything; but tem- 
porarv stomach trouble, lie did not treat the eye, so not 
necessary to mention him in application. 

Dr. Traub did not treat the insured for anv cause of 
death before the policy was issued. 

(g) Had the defendant gone to Dr. Traub or Dr. Hubeny, 
each one would have sent him to Dr. Oreutt. And they both 
stated that Dr. Oreutt alone was the one who treated the 
eye. And we contend the answer was that he treated the 
eye for the pus discharge as well as the operation. 

(h) There was no contest in one year of the issuance of 
the policy. 

The plaintiff to further sustain the issue on her part in 
the rebuttal, testified as follows: 


In 1929 and 30 the insured appeared in perfect health. 
Asked if she noticed anything indicating cancer, to which 
question the defendant objected which objection was sus¬ 
tained and the plaintiff excepted which exception was al¬ 
lowed. The same question was asked as to bad odor of 
the eve to which the witness answered “No.” The same 
question was asked as to any evidence of tumor, same ob¬ 
jection and exception was made, taken, and allowed. The 
witness was asked if the insured had ever told her, or 
indicated in any way that he thought he had any of these 
troubles, which was objected to, objection sustained, excep¬ 
tion allowed to each of which questions counsel for plain¬ 
tiff stated the answer, if permitted, would have been “No,” 
and plaintiff stated that the insured went regularly about 
his business; the witness being asked whether at the time 
of the delivery on September 22, 1930 of the policy in¬ 
volved, the agent of the defendant offered to write an¬ 
other policy on the life of the insured for $10,000 to which 
question the defendant objected, objection was sustained 
and the plaintiff excepted which exception was allowed. 
Counsel for plaintiff stated the answer, if permitted, would 
have been “Yes.’' 


The foregoing questions about the insured’s health and 
his knowledge of the same were asked Charles E. George 
and Mrs. Selma Klein George, and there were the same 
objections which were sustained and the same exceptions 
which were allowed, and the same statement of plaintiff’s 
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counsel that the answer would have been the same r|s Mrs. 
Densby would have answered. 

Charles E. George, being* sworn as a witness itor the 
plaintiff, testified that he had known the insured foil manv 
years, ever since his marriage and saw him every month, 
either in Chicago or Detroit, and that at the time of the 
depositions, the plaintiff and defendant took in Chicago 
on June 5, 1933, that Dr. Clark R. W. Magill, the piedical 
examiner for the defendant, was present in the rooiji from 
the beginning to the end, and heard all the deposition of 
the witnesses, and heard Dr. Traub and Dr. Orcutt 'testify 

1 m i * 

before he testified. 

i 

The plaintiff to further sustain the issue on her p^rt in¬ 
troduced the deposition of Peter Redier, taken June 5, 
1933, in which lie testified that lie was a baker and 
84 had known the insured for years and that he was in 
good sound condition when witness first met hifn, and 
he did not know what sickness the insured had. Further tes¬ 
tified that the insured was a man of good character and 
standing and found him 0. K., to which testimony the de¬ 
fendant objected and objection was sustained and plain¬ 
tiff excepted and exception was allowed. 

On cross-examination, he stated that he met the insured 

in 1922 and saw him often until his death and ha<fr seen 

him about once a month after the eve was removed in 1926 

%/ 

and he was wearing a patch over the eye. The witness 
identified his signature to Exhibit 3 and stated that it 
was in the same condition when he signed it before the 
notary. 

The plaintiff introduced deposition of Valido 0. Ckrboni 
who had testified that she was married May 9, 1931, and 
prior to that had lived with her parents, the plaintiff and 
the insured at 5931 Midway Park, but after her marriage, 
she opened an apartment in the North Park Hot(J and 
lived there until December. Witness was with the iiisured 
when he had the automobile accident on Fifty-third Street 
and prior to that time he had not had any trouble with his 
eye, but thereafter his sight began to fail. 


The plaintiff introduced Selma Klein George as a witness 
who testified that she lived in Detroit and had known the 
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insured for many years and at his death she asked Dr. 
Traube what caused his death and the doctor replied, 
“Well, I treated him for a stomach trouble. 7 ’ This is all 
that he told me. 


And the plaintiff introduced the deposition of Jacob 
Pister, who had testified that “I am a pastor of St. Paul’s 
Church in Chicago and have known the insured for twentv 
years.” 


Asked what the insured’s reputation for loyalty, for hon¬ 
esty, for truthfulness, his character and standing, in the 
community was, the witness replied, “Well, my reactions 
were, of course, most favorable to him, he was a really 
remarkable man, a really outstanding strong man, a good 
moral man, I had great admiration for him,” to which 
last question and answer the defendant objected which 
objection was sustained and the plaintiff excepted and the 
exception was allowed. 


The plaintiff offered in evidence, the deposition of Dr. 
Anthony B. Traube taken June 5, 1933, in which he testi¬ 
fied as follow’s: 


“I am a physician and surgeon practicing in Chicago and 
knew the insured during his life. T was first called by 
his wife to treat him on May 28, 1930.” When asked what 
he found the insured’s condition and for what he treated 
him, answered: 

“Well, I had been called more or less as an internist, 
that is, to treat him generally. He was complaining of 
some stomach disturbance, if I recall correctly, vomiting, 
pain in the stomach, a general gastro-intestinal disturb¬ 
ance.” He further stated he could not say “Yes” or 
“Xo” as to whether it was acute indigestion. That is a 
broad term. He was a high-pitched, very nervous man. 
At no time did he treat Densby for an eye disorder, that 
was altogether handled bv Dr. Orcutt. The witness certi- 
tied his death to the Health Authorities and signed a proof 
of death and stated that in the death certificate ho gave 
the cause of death as terminal bronchial pneumonia. 

“Well, bronchial pneumonia, of course, is a germ dis¬ 
order, it is caused by infection of the lung with pneumo¬ 
coccus. In this particular case, of course, it was a gen¬ 
eral condition, the general condition was low’, his general 
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health, and his resistance was low to the pneumococcus 
invading the lung; while his health was at a low ebb, and 
developed some pneumonia. 

Q. Practically worn out, was he? A. Yes. 

Witness never informed insured that he was suffering 
ill any way from a cancer, a malignant tumor, or any other 
form of cancer. Whenever the insured had, or thought 
he had, some stomach trouble between May, 1930, jjnd his 
death, he came to witness and he treated him oi^ly for 
stomach trouble. 


85 


Cross-examination: 


Q. Doctor, what was your diagnosis of this stomach dis¬ 
order that he was suffering from ? A. Originally the diag¬ 
nosis was nervous instability and nervous indigestion, 
technically I would call it a gastro-intestinal upset. 

Q. Did you formulate any opinion as to the cause of that 
gastro-intestinal upset? A. At the particular tijne, of 
course, the condition of the eye suggested the possibility 
of metastasis of the tumor to the gastro-intestinal ivstem. 
However, the condition was so acute and came on sud¬ 
denly that it was quite definitely, as I said, gastro-imestinal 
upset, without any evidence of malignancy present at that 
time.” 

i 

When asked what did he mean by his expression, in 
direct examination, “exodus is usually due,” and what 
classes of cases he was referring to, he answered: j “Gen¬ 
eral debilitating causes,” and that he had in mind particu¬ 
larly a patient suffering from a malignant disease, such 
as cancer. Witness testified that from the end o^ May, 
1930 he saw the deceased daily or every other day for ap¬ 
proximately 10 days, the first time, then there were periods 
of a couple of weeks to a month between visits wien he 
only went when called on account of some disturbance, gen¬ 
eral nervousness, and to quiet a pain. Witness was first 
called to treat deceased for pain about a month before he 
died although he complained of pain before that, t|ut Dr. 
Orcutt was treating him for it. “His pain, of courste, was 
mostly in the eye, and I was not treating the eye specially; 
secondly, as a palliative treatment for the pain.” Witness 

5—6334a 
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stated that deceased told him that lie was being treated bv 
Dr. Orcutt. The most definite diagnosis I could have made 
was gastro-intestinal disturbance of some sort, probably 
on a nervous basis. He examined the insured's eve on his 
first visit and he thought there was a malignant tumor of 
the orbit. I knew that Dr. Orcutt was treating the eve, 
but did not know whether there was anv X-rav or radium 
treatment, I never inquired of Mr. Densby about it, and I 
didn’t suggest any such treatment, and am sure we spoke 
to Mrs. Densby about it, and I did not require of Mrs. 
Densby as to such treatment. 1 simply made a general 
phvsical examination and a cursory historV of the condition 
there being an eye doctor in charge, I did not question the 
treatment. Witness identified the defendant’s exhibit 4 
which he signed before a notary, the defendant’s exhibits 
3, b, and 6 which were signed by him. He further testified: 

During part of the years 1930-31 his treatment of the 
insured was not for a chronic ailment. Whether or not it 


became chronic was a technical point, as the witness saw it. 
He was called to treat an acute gastro-intestinal disturb¬ 
ance. Asked again if the ailment he treated for was chronic 
he said it was difficult to answer as the witness had nothing 

to do at all with the condition of the eye. Witness stated 

* 

that about a month before the deceased’s death when he 


was called for a gastro-intestinal upset there was ‘‘defi¬ 
nite evidence then, but not earlier, of a general carcino- 
mous ptosis, that is, the liver was enlarged, the spleen, and 
my diagnosis then was generalized carcinomous ptosis.” 

The condition found bv witness was a secondary condition 

* * 

caused bv another ailment in the bodv; the original cause 
was pain and exhaustion from suffering with the eye and 
other parts of the body. The dates of the attendance were 
May 28, May 31, June 2, June 7, 1930. Possibly there were 
other calls for which he received cash and made no record. 


Q. You made a call and were paid for it, and you marked 
it cash. A. Yes, in other words, it was not in the capacity 
of generally treating him, but just as instances arose, what 
we call palliative treatment. 


S6 Redirect examination: 

The witness stated that the condition shown in answer 
to question 7 of the certificate furnished the defendant, was 
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the condition found by him as stated. And he further 
testified: 

“Q. On May 28, 1930, the first day of your attendance 
upon the deceased, you gave this information: “First date 
of initial symptoms: Unknown.” They were at that time 
unknown to you? A. Yes, sir. 

Q. And have been ever since? A. Yes, sir. 

Q. And again you say, in answer to the question: 
was the cause of the illness?” You answer: “Unknown. 
A. To me it was. 

Q. It was unknown and is now? A. Yes. 

Q. Did you ever advise your patient, Marshall 0. pensby, 
of the fact that this tumorous mass which you founfl above 
the right eye socket, known as cauliflower mass,! was a 
malignant neoplasm ? 

Air. Hart: J object to that as having been coverec 

A. No. ! 

Here both sides rested. 

Thereupon the plaintiff moved for a directed verdict in 
favor of the plaintiff. j 

Thereupon the defendant moved for a directed verdict in 
favor of the defendant. 

After argument the following colloquy ensued: 

Mr. Whiteford: Let us get the record straight. As 1 
understand we now have my motion to direct a verjlict, we 
have the motion made bv Mr. Hudson for a directed ver- 
diet m favor of the plaintiff and to strike out the testimony 
of the defendant. Is that correct ! 

Mr. Hudson: A motion to strike out all the evidence as 
immaterial and irrelevant. 

The Court: Then you made another motion? 

Mr. Hudson: That if the evidence is in that it is not 
sufficient to go to the jury. 

The Court: A motion to direct a verdict for the plain¬ 
tiff? 

87 Mr. Hudson: We should have a directed verdict, 
then we ask the Court to admit that evidence about 
seeking to get the other policy when it was delivered. 

The Court: One of those motions does not depend on the 
other ? 
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Mr. Hudson: No. 

The Court: One of vour motions was to strike out the evi- 

mt 

dence ? 

Mr. Hudson: Yes. 

The Court: And the other motion? 

Mr. Hudson: For a directed verdict for the plaintiff. 

The Court: Yes, even if I do not strike it out? 

Mr. Hudson: Yes. 

The Court: I will deny the motion to strike out the 
evidence. The case stands on the two motions to direct. 

Mr. Whiteford: Then I ask, if your Honor please, that 
the jury be dispensed with, and that leaves it to the Court 
to determine under the decisions of the Court of Appeals. 
AYe are now in a position to have the Court decide the en¬ 
tire matter, and the Court withdraws it from the jury. 

Mr. Hudson: You sav vou denv the motion to strike out 

•> » % 

the evidence. 

The Court: Yes. 

Mr. Hudson: And I have an exception. Now the motion 
I made that this evidence we offered and which thev ob- 
jected to, would show that they tried to get another policy 
at the time, your Honor denied that motion? 

The Court: I denied that at the time vou offered it. 

* 

Decision. 

The Court (Justice Cox): I have been very much inter¬ 
ested in the argument in the case. As it now stands I un¬ 
derstand the case is now submitted to the Court without 
the consideration of the jury on the two motions that have 
been made bv each side. 

It is agreed, apparently, that there are throe main ques¬ 
tions presented in the case. The first one involves the suit 
in Illinois, and whether or not that suit is a final deter¬ 
mination of the controversy here and such as to preclude 
this Court. There was no personal service of process in 
that Court and there was no hearing by the Court on the 
merits of the case, there was a judgment pro confesso or by 
default of the party. 

In the case of that suit the Court naturally looks at the 
record very carefully to determine under the evidence that 
may be introduced in respect to it whether or not the State 
Court had jurisdiction of the case and of the defendant— 
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of Mrs. Densby, the beneficiary under this policy, ^s she 
was not a resident of Illinois at the time the suitj was 
brought I think the proceeding there would not havg any 
binding effect on this Court. 

I am not satisfied that the Court had the authority to 
bind Mrs. Densbv in the suit in Illinois, and therefore I 
am not inclined to accept that decision as in any way| gov¬ 
erning the case here. j 

As to the second point of the incontestability of the policy 
after one year from the date of the policy, the letter appris¬ 
ing Mrs. Densby of the contest, or the suit over the pplicv, 
and the bringing of the suit in Illinois, where the policy 
was taken out and where the insured lived and wherje the 
beneficiary also lived at the time of the death of tl|e in¬ 
sured, I think is sufficient to enable the defendant liejre to 
dispute the claim and contest the case on its merits. 

That brings the case to the merits. There being np dis¬ 
pute about the execution of the policy and the delivery 
of the policy and the payment of the premium, the case 
depends entirely on the defense set up by the insurance 
company, based on the allegation that misrepresentations 
as to material facts were made in the application ofjsuch 
a nature as to justify the company in contending fjor a 
release from its obligations under the policy. 

88 As Mr. George brought out in his argument!, the 
case stands just as if Mr. Densby was here defend¬ 
ing the suit asking for a cancellation of the policy, j The 
company would come in and say, “We are not satisfied 
with this policy, we think it was obtained by false repre¬ 
sent at ions, we tender back the premiums paid and ask to 
be released from liability. 7 ’ I think the case shouljl be 
treated as somewhat stronger against the company thjm it 
would be if Mr. Densby were living because of the fact 
that these matters are brought out after his death, his 
mouth is now closed and he naturally has not opportunity 
to make an explanation of the facts that were exclusively 
in his knowledge. We must remember, too, that all these 
insurance policies are prepared and the questions are pre¬ 
pared by the company, and the agents of the company who 
write the policies are interested in the policies in forcb, in 
obtaining new insurance, and in that way we have the j pic¬ 
ture illustrating from our common experience in life the 
situation surrounding the execution of the application. | 
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On the oilier hand we have got to bear in mind that the 
insurance company, after all, is just a trustee for a lot of 
people who put their money into its hands for mutual help 
to each of the parties, and that the company owes good 
faith to its policyholders, and to every holder of a policy, 
who is under the obligation of exercising good faith to all 


other policyholders who cooperate with him in maintaining 
insurance. 

So we come to look at this policy in the light of all these 
circumstances and conditions and with respect to these par¬ 
ticular relations. In these policies the applicant for insur¬ 
ance agrees that the statements and answers that he mav 
make, whether written by him or not, are true, and are 
proffered to the association as a consideration that a policy 
of insurance may be issued in pursuant thereof. It also 
reads and declares that, “I hereby declare that all the 
statements and answers written in are true, whether writ¬ 
ten bv mv own hand or not, and I agree that thov are to 
be considered the basis of anv insurance”. That is the 

i % 

condition under which the statements go into the insurance 
policy. 

I do not understand the law to mean that a man must 
actually and consciouslv and designedlv act with the inten- 
lion of defrauding the company in order to bring about a 
release or canwcellation of the contract. The company has 
the right to certain information, and if it asks that informa¬ 
tion and that information is not obtained—for information, 
not for opinion, but for concrete, definite facts, and those 
facts arc particularly and strictly within the knowledge of 
the insured and the insured fails to give them, that the nat¬ 
ural and direct consequences of his action in a case of that 
kind is to prevent the insurance company from having that 
particular information, and he has to be held responsible 
for the natural and direct consequences of his acts, and if 
what is asked, for is material to the risk which the insur¬ 


ance company assumes, the insurance company would have 
a right to be released from the risk. I think that probably 
paraphrases the law. 

Looking at this case here the eontroversv hinges around 
two or three questions. The insured is asked specifically, 
and he signs the paper at the time he delivers it and exe¬ 
cutes his application, and he receives back a copy of that 
attached to the policy, which comes back into his hands. 
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So lie has the opportunity, both before and after the execu¬ 
tion of the policy, to observe exactly upon what terms and 
basis the policy is issued. Among the questions asked were 
the following: 

“Did you ever have any of the following diseases or 
symptoms? Give details below.” 

Among others there is the question of impairment ot 
sight or hearing or chronic discharge. The answer is, 
“Yes”. “Cancer, tumors, or ulcers of any kind”? “No”. 
And state below particulars of all diseases, injuries, or ail¬ 
ments for which vou have been under medical treatment or 

%• 

observation”. Under disease and injuries is the answer, 
“Right eye removed in 1926”. “Number of attacks”. 
“One”. “Duration”. “Two or three weeks”. “Severity”. 
“Severe”. “Any remaining effects”. “Lost eye”. 
“Name and address of attending physician”. The an¬ 
swer is “Dr. Dwight Orcutt, Chicago, Illinois, St. Luke’s 
Hospital”. You will note that refers to the paragraph, 
“Give details”. “Trouble about an eye, one at- 
89 tack of a duration of two or three weeks, whic.li re¬ 
sulted in loss of eye”, and name of physician and 
the hospital at which he received treatment. And this fol¬ 
lowing, “Have vou had anv treatments not stated above, 
give names and addresses of physicians, ailment or dis¬ 
ease and dates”. The answer to that is “No”. The ques¬ 
tion following, “Have you now any disease or disorder, if 
so, give full particulars”. He answers that with “No”. 

The whole tlieorv of evidence in the case submitted here 

•» 

is that in 1926 this insured was receiving treatment from 
a physician who gave X-ray treatments, which treatment 
was apparently under the direction and suggestion of Dr. 
Orcutt, whose name is given here, and who had this case 
in 1926. He was also treated by Dr. Traub for something 
like a year before this application was made, who was 
called in to treat him by his family, by his wife. 

Did the insurance company have the right to know of 
those treatments in response to these questions? It seems 
to me that is the question that is to be determined. Was 
it material to the risk? They asked, and therefore had the 
right, it seems to me, to know it. There is quite a difference 
between saying that Dr. Orcutt had treated him and re¬ 
moved his eye, with respect to a trouble that lasted two 
or three weeks in 1926, which according to information that 
the company had probably originated in the accident in 
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1923, and treatments connected with this eye, or treatments 
that continued for a long 1 period of time, even if they were 
not connected with the eye, and approached to the time of 
this application. Under the testimony here he was receiv¬ 
ing X-rav treatments of the eve, and he was receiving treat- 
ments from Dr. Traub for some trouble which he had, 
treatments which lasted for a good long period of time. 
Whatever the evidence is, and whatever the cause of that, 
the company was entitled to know in response to the ques¬ 
tion, that he was having that treatment. From the preced¬ 
ing answer to it, the company might lightly have dismissed 
the matter, regarding it as something that was long past, in 
1926. A statement in 1930 that this man had medical treat¬ 
ment would put them on notice to look into his situation as 
it then existed, an inquiry, which if followed up through 
Dr. Traub might well have resulted in the rejection of the 
a]>]dication. Whether it would or not, the company had the 
right to be apprised of that treatment, and had the right to 
an opportunity to make an investigation. That seems to 
me was material to the risk which the company assumed. 
Taking that view of the case, I find on the merits the con¬ 
tention of tlie company is sustained and that the company 
is entitled to a verdict. 

I do not think it necessary to go on with the facts. 

I 

Mr. Hudson: I understand the motion was just for a di¬ 
rected verdict. 

The Court: Did vou not ask for a directed verdict, and 
that withdrew the case from the jury, as I understand it. 

Mr. Hudson: Your Honor did not mention it, I do not 
know whether you considered it, the question of whether or 
not they could not defend because the third part of the 
application, the Dr.’s report, was not attached to it as pro¬ 
vided under Code 657. 

Mr. Whiteford: Will you read the 31st Appeals? 

The Court: I was under the opinion the statute was com¬ 
plied with by the attachments that are made of the two 
parts of the applications, which were signed by the insured. 
I believe thev were both signed bv the insured. 

Mr. Hudson: I understand the Court overrules the plain¬ 
tiff’s motion for a directed verdict and grants the defend¬ 
ant ’s. 

The Court: I am not directing a verdict, l am just de¬ 
ciding the case; giving judgment for the defendant, which 
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I understand is what the Court is asked to do when bbth 
the parties make motions for a directed verdict. 

Mr. Hudson: I want to except to the Court’s decision 
where it said the letter and the tiling of the suit was suffi¬ 
cient ; also except to all the part of the decision after tljiat. 

The Court: You have your exceptions. 

Mr. Whiteford: Of course they are entitled to a refund 
of roughly $244.20. 

90 The Court: Yes, whatever that is, that has been 

conceded, the return of the premium. 

Mr. Whiteford: Yes. 

The Court: The case is in good shape to go to the Cburt 
of Appeals on the question of law. 

Mr. George: It is as far as the other side is concerned. 
For the purpose of the record, I understood that I had a 
motion, representing the plaintiff, whereby I asked the 
Court to send certain questions of fact to the jury. That, 
I understood was overruled? 

The Court: I had that before me in the discussion of 
this question on both motions, to see just what the issues 
were, and I understood the two motions together, both 
sides making motions, resulted in the withdrawal of the 
case from the jury. I would have directed for the defendant 
on the same ground. 

Mr. Hudson: Does your Honor intend that this state¬ 
ment that you made be the entire finding of facts? 

Mr. Whiteford: We will have them typewritten and re¬ 
corded. 

The Court: I found on three questions that were argued. 
I suppose those are the only material things in the case. 
The conclusions I have reached on those are founded on 
the evidence. I do not know whether there are any dther 
findings that vou want, because in the same situation, ifl vou 
had not made a motion to direct a verdict, I should have 
directed the jury to return a verdict for the defendant on 
the testimony. You would have had all your exceptions. I 
understand you have all of them now. 

The plaintiff in due time, filed a motion for judgment for 
the plaintiff notwithstanding the verdict or findings of the 
Court and also a motion to set aside the verdict and to make 
a finding for the plaintiff and enter a judgment thereon for 

6—6334a 
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the plaintiff for the full amount claimed or to grant a new 
trial, which motions were overruled, to which the plaintiff 
excepted, which exception was allowed; the motions are 
set out in the transcript of the record and are referred to 
as part hereof. 

Thereupon the Court certilies that the foregoing com¬ 
prises the substance of all the testimony in the case neces¬ 
sary to explain the issues and questions involved and the 
relations of the parties thereto, and all of the proceedings 
in the trial of said issues, and that each and all of the excep¬ 
tions so stated in the foregoing Bill of Exception were duly 
noted and allowed by the Court and entered upon its min¬ 
utes at the time the same were severally noted and taken; 
and the plaintiff then and there prayed the Court to sign 
this Bill of Exception and the same is accordingly done 
and made a part of the record in this case, now for their, 
this 5th day of October, A. D. 1934, the plaintiff and de¬ 
fendant being in Court bv counsel. 

JOSEPH W. COX, 

Justice. 

Endorsed on cover: District of Columbia Supreme 
Court. Xo. 6334. Johanna Densby, appellant, vs. Acacia 
Mutual Life Association, a corporation of the District of 
Columbia. United States Court of Appeals for the Dis¬ 
trict of Columbia. Filed Oct. S, 1934. Henrv W. Hodges, 
Clerk. 
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STATEMENT OF CASE. 

This is an appeal from a judgment of tie Supreme 
Court of the District of Columbia denying recovery by 
the appellant. 

Appellant filed an amended declaration on an in¬ 
surance policy for $5,000 with all proper averments (R., 
p. 1) and this statement was attached to the declaration 
(R-, p. 3): 

‘‘The Original Bill of Particulars and affidavit of 
merit were not stricken out bv the Court and stand with 
this amended declaration.” 
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Thereupon the appellee filed four pleas and an affi¬ 
davit of defense in answer to the affidavit of merit, thus 
recognizing the affidavit of merit and bill of particulars; 
then the appellant moved to strike out the pleas and af¬ 
fidavit of defense as insufficient but this motion was de¬ 
nied. 

Then the appellant filed a motion for judgment un¬ 
der the 73rd Kuie for the lack of sufficient affidavit of 
defense. (K., p. ID.) 

The affidavit of merit alleged that the officers of the 
appellee signed the policy and the copy of the policy 
showed it; the affidavit of defense does not deny this, it 
only states appellee did not issue the policy which is a 
mere conclusion of law and an evasion, as later on in 
the affidavit of defense they admit the policy was signed 
and delivered. 

It is alleged iin the affidavit of merit that the appel¬ 
lant filed due proofs of death and appellee paid another 
and different policy on the life of the deceased and the 
same was not denied. 

The declaration and affidavit of merit alleges: 


“That defendant attached to the policy a part 
only of the application; it failed to attach to the pol¬ 
icy the statements written on the back side of the 
first page of the application by the agent, and also 
failed to attach all of the Medical Examination and 
questions in Part IT and other parts of the applica¬ 
tion; that on appellant's demand for said missing 
parts of the application appellee refused to deliver 
or exhibit same to appellant.” (P., p. 4.) 

These allegations are not denied in the affidavit of 
defense; this failure to attach the entire application was 
in violation of the Code Section 657 and TVashmoton Co., 
etc., v. Burton, 77 L. Ed. 75; -87 E. S. 07: the affidavit 
of defense merely states that the written application was 
attached to a “certain policybut it does not state that 
“all” of the application was attached nor negative the 
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policy; that 
s filed Sep- 


st 15, 1931, 
this allega- 
tfense savs 


i 

allegations of the affidavit of merit above thjit only part 
of the application was attached. 

The affidavit of merit states that the policy was in¬ 
contestable after one year from date of issue and (R., p. 
4) “that the application is dated September |5, 1930, and 
defendant has not made, nor did it within onb year from 
the date of the policy, make a contest of said 
defendant cannot now contest the policy”. 

The affidavit of defense states a suit wa|: 
tember 8, 1931, in Chicago and makes a number of state¬ 
ments that are mere conclusions of law as to same; there 
is no allegation that process was ever served on appel¬ 
lant. (R., p. 14.) | 

The affidavit of merit alleges (R., p. 13) that ap¬ 
pellant is a citizen and resident of Detroit, Fa>me County, 
Michigan, and has “been since prior to Augiv 
of which the defendant had knowledge” and 
lion is not denied, though the affidavit of db 
she was a resident of Cook County on the filing of the 
equity suit; there is no allegation that appellee did not 
know appellant's residence and address in Detroit; or 
that appellee could not have sued and served her there; 
there is no allegation of any attempt to serve appellant 
nor any allegation that appellant was in Illinois after 
August 15, 1931. 

On the trial of the cause Mr. Justice Co}: held (R., 
pp. (50-9) that the Chicago case did not in any way govern 
this case and was not a contest and there wa|s no juris¬ 
diction of Mrs. Densby. The Chicago case was the only 
contest pleaded by the appellee under the incontestable 
clause of the policy (R., p. 4). 

The appellee offered in evidence a letter 
39, 1933 (R., p. 40), from General Counsel Kacv for the 
appellee to Charles E. George, attorney for appellant, 
which was objected to because it was not pleaded, it was 
not a contest and the appellee could not defend because 
of non-compliance with Code 657. The Court Admitted it 
and the exception was allowed. (R., p. 60.) 'Objection 


of August 
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was made to all the evidence of the appellee localise Part 
III of the application, the doctor’s report and informa¬ 
tion obtained from the insured, which was on the reverse 
side of Part 11, which was signed by the insured and was 
made part of the application; Part 111 contained data 
given by the insured to Examiner Magill that was not 
put by Examiner Magill in Part II; General Counsel 
Kacy testified that Part III was part of the application 
(R., p. GO). Dr. jBell, Assistant Medical Director of the 
appellee, also testified that Part 111 was part of the ap¬ 
plication. (R., p. 56.) 

Part III of the application, the doctor's questions 
and history and examination were not attached to the 


policy and when written demand was made upon the 
company to furnish counsel a copy, they refused to do 
so or permit its inspection or any knowledge of its con¬ 
tents. 


(X-ex, R., p.; 60.) Had the appellant’s counsel had 
knowledge of the information in this Part 111 of the ap¬ 
plication, especially where Dr. Magill set out about the 
automobile accident in 1923, they could have further ex¬ 
amined Dr. Magill when he made his deposition in Chi¬ 
cago a year before the trial and refreshed his memory 
and shown that he was given a good deal more data by 

Densbv about his eve trouble and doctors than was writ- 

» * 

ten up and was inserted in Part II and Part III by Ma¬ 
gill, so that he would most likely have recalled also Dr. 
Traub’s treatment of the slight stomach trouble. 

Magill did not positively, affirmatively, or clearly 
state that he was not told of Dr. Traub’s treatment; if 
he had not known it in getting the history and other 
questions, would he have been willing to testify in June, 
1933, after he had heard Dr. Orcutt and Dr. Traub tes¬ 
tify and was present when Dr. Hubeny testified, that he 
still believed Densby a good risk as he testified (R., p. 4S- 
mid.), unless he felt Traub’s treatment was not for an 
illness that is not necessary to be reported, nothing seri¬ 
ous f 
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Mr. Justice Cox held the letter a contjest and al¬ 
lowed ail exception (R., p. 69). 

The execution and delivery of the policy and the 
payment of the premium was admitted and t|he appellee 
defended on the ground that there was misrepresentation 
of a material fact in the application and Mr. justice Cox 
held and stated: 


ye m 
}’>, as shown 


“7 do not understand the law to n\can that a 
man must actually and consciously and\ designedly 
act with the intention of defrauding the Company in 
order to briny about a release or cancellation of the 
contract 

The evidence was undisputed that Denshy was in 

an automobile accident in 1918 and that his eve was in- 

%> 

jured and that there was hardening of tin* e 
Dr. Orcutt began treating ti e deceased in 192; 
on Part 111 of the application but not in Part ljl, although 
Kxaminer Magill never saw the deceased or (questioned 
him but once in his life. In 1926 Dr. Orcutt removed the 
right eye at St. Luke’s Hospital, which is slipwn in the 
application, for the purpose, as testified by D \ Orcutt, a 
witness for the appellee, to remove a “benign” tumor. 
The application shows operation was severe, duration 
two or three weeks and remaining effects the loss of the 
eye. | 

Part of Question 14 and answer is: Mllavc you 
ever had any of the following diseases or symptoms: 
impairment of the eyesight or hearing or chronic dis¬ 
charge ?” “Yes.” “Cancers, tumors, or ulcers of any 
kind?” “Xo,”; this application required thai examiner 
must record in his own handwriting the answers of the 
applicant and “give details.” 

I)r. Orcutt's best recollection was that he did not 
tell Densby what was the matter with him or name any 
disease, but the evidence shows that he may have at 
the time of the operation told him it was a “benign tu¬ 
mor” but his memory was not clear and he was testify- 
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ing from his card,: which elearlv did not show that ho had 

• 

informed Densby, and Orcutt is the appellee’s witness. 

I)r. Orcutt testified that there was a pus discharge 

from the eve and that it and the tumor were cured and 
% 

that ho then sent the* deceased to Dr. llubenv for an X-rav 

• — 

treatment to prevent '‘possible recurrence” of the pus 
trouble. llubenv, a witness for the appellee, testified 
that Dr. Orcutt sent Densby to him and that he, llubenv, 
did not examine him but took Dr. Orcutt’s diagnosis. 
Hubeny stated that his observations did not make it 
clear that there was anv malignant trouble though lie 
suspicioned same, but he never gave Densby any hint 
of this suspicion. 

Dr. Orcutt testified that on January 15, 1929, when 

he sent Densby to llubenv that there was no “cancerous 

• • 

infection’- (ID, p. 55 bottom), but a collection of pus in 
the lower portion iof the wound and he gave him a home 
treatment for it. That on January 17. 1929, the pus 
collection was clearing up and was very nicely cleared up 
on February 5, 1929, when he sent him to Dr. llubenv. 
Mr. Justice (’ox held that tile failure of the insured to 
mention the treatments of ilubeny prevented recovery. 

Mr. Justice Cox got confused about the treatment 
of Dr. Traub for he states: 


“lie was also treated by Dr. Traub for some¬ 
thing like a gear before 4 this application was made, 
who was called in to treat him by his family, by his 
wife.” (ID, p. 71.) 

Whereas Traub was not called in until May 28, 1930 
(ID, p. 67), and then only as "in internist,’' at which time 
the initial symptoms were unknown and he stated that 
they had been ever since. He was called as “an internist 
for vomiting, pain; in the stomach, a general gastrointes¬ 
tinal disturbance” (ID. p. (54) and called again Mav 31, 
June 2 and 7 and possibly some other times of which he 
had no record (ID, p. 66); there was no other treatment 
by Dr. Traub prior to date of policy. 
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The application for the policy was m4de tlie last 
of August or the first of September and the examination 
was made September 9, 1930, so it is evident] that Traub 
first saw him about three months prior to the applica¬ 
tion and the deceased died June (>, 1931. 

Traub testified that about a month bc}\ore the de¬ 
ceased's death when he was called for a gastj’o-intestinal 
upset there teas “ definite evidence then/but \iot earlier 
of a general card no mo us ptosis , that is, the liver was en¬ 
larged, the spleen, and mg diagnosis then wa& a general¬ 
ized carcinomous ptosis." The condition found by wit¬ 
ness was a secondarg condition caused by another ailment 
in the bode. This was Mav first, 1931. 

Mr. Justice Cox held that because the application 
did not show I)r. Traub’s attendance for a slight stomach 
trouble that the appellant could not recover. 

The appellant, at the close of the appellee’s testi¬ 
mony (K., p. GO), moved to strike out all of th<|* 
testimony because Part III of the application 
tached to tilt* policy. 

Because there was no evidence of a contest. 

Because there was no evidence that Densby had any 
knowledge that lie had a cancer or tumor of the cancer¬ 
ous faiuilv as the statement where he said lie had not had 
* 

a tumor was allied with cancer. 

Because Dr. Hubenv was working under iDr. Orcutt 
and it was not necessarv to name him. 


appellee’s 
Iwas not at- 


Because the account given of the loss o 
eye and how it happened, the history thereof 


the right 
in Part III 


and the doctor who operated and treated it along in the 
hospital was sufficient to put the company on notice and 
if it desired further information it should have asked for 
it. 

Because the company was estopped by the testi¬ 
mony of its witnesses and its examiner, Dr. Magill, after 
hearing Dr. Orcutt and Dr. Traub testify, stated he did 
not know of any reason then why the application of 
Densbv should have been denied. At the sanke time he 
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heard Dr. Hubeny's testimony and did not change his 
statement. 

Because Dr. Traub did not treat Densbv for anv- 

• 90 

thing but temporary stomach trouble and that only for 
one attack prior to the application and it was not neces¬ 
sary to mention Dr. Traub or the stomach trouble in the 
application; Dr. Traub did not treat the eye nor did lie 
treat the insured for any cause of death before the policy 
issued. And other grounds too. 

The Court denied the motion and exception allowed. 
(R., p. 68.) 

The apjxdlant offered testimonies of members of the 
deceased's family that neither tliev nor the insured ever 
had or heard the slightest intimation, information or idea 
that the deceased had a tumor or cancer which was ob¬ 
jected to, objection sustained and exception allowed. (R., 
p. 62.) 

Then appellant asked Dr. Orcuit on cross-examina¬ 
tion as to the character and standing and integrity of 
deceased, which was objected to, objection sustained and 
exception allowed. (R.. p. .*>7.) The same questions were 
asked Peter Redler, with the same ruling (R., p. 63). 

The appellant offered in evidence that the appellee 
company and not the insured sought the issuance of this 
policy and that after the policy was issued and when it 
was delivered, the 1 appellee company endeavored to have 
the insured take an additional policy for $10,000, which 
testimony was objected to and objection sustained and 
exception allowed. (R., j>. 6‘J.) This notwithstanding 
that the Court allowed appellee's witness Marshall (R., 
p. 46) to testify that lie, as agent for the appellee, sought 
the $5,000 policy involved in this action and denied that 
he had sought tin* additional $10,000 policy at the time 
of delivering the $5,000 policy. (R., p. 46.) At the close 
of the appellant’s rebuttal testimony the appellant re¬ 
newed her motion to strike out all the testimony and 


moved the Court for a directed verdict in favor of the 
appellant (R., pp. 67-8) and the appellee moved for a 




9 


directed verdict and the motion to strike was denied and 
exception allowed. 

The Court rendered its written opinion (IT, p. 68) 
holding that the insured had been guilty of false repre¬ 
sentation in the application, to each of which rulings the 
appellant excepted (R., p. 73, top and bottom). 

Appellant filed a motion for judgment ‘or the appel¬ 
lant withwithstanding the verdict or finding] of the Court 
and also a motion to set aside the verdict and make a find¬ 
ing for the appellant and enter judgment thjereon for the 
appellant or to grant a new trial (R., p. 23), which mo¬ 
tions were denied and exceptions allowed. (R., pp. 73-4.) 


ARGUMENT. 


Point I. 


(a) Where there are allegations that specific papers, 
part of the application for an insurance policy, are not 
attached to the policy as required by Code 657 and the 
affidavit of defense fails to deny such allegations in the 
affidavit of merit but simply says the application was 
attached to the policy, the affidavit of defense is evasive 
and merely states a conclusion of law and t le appellant 
is entitled to judgment. 


(b) Where the policy prohibits a contest after one 
vear, allegations in an affidavit of defense of a suit to 

« 7 W 

cancel which fails to show any jurisdiction in the court 
with service on the parties within the time [limit is not 
a good affidavit of defense where the affidavit of merit 
alleges that there was no jurisdiction of service of no¬ 
tice within the time. I 


It is clear from the statements in the affidavits that 
all of the application and questions and answers were 
not attached to the policy and that therefore because of 
Section 657 of the Code and the citations thereunder the 

i 
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defendant cannot defend on account of anv statements 
in the application or questions and answers. 

The Court will note that the affidavit of merit alleges 
not only that not all the application was attached hut that 
on demand being Jnade for same by appellant they were 
refused; there is no effort either by evasion or mere 
statements of conclusions of law to deny these allega¬ 
tions in the affidavit of merit. The motion for judgment 
was filed with a request for oral argument but by inad¬ 
vertence the request for oral argument was overlooked 
and the Court denied the judgment. 

But on a motion to re-liear with oral argument which 

vj' 


was granted, the Court during the argument stated that 
he had never heard of the statute and asked what statute 
it was and then after reading the statute without hear¬ 
ing a discussion of the decisions and without reading 
same the Court denied the judgment. 


(All italics in this brief are supplied.) 


Appellant contends and feels confident that the de¬ 
cision is wrong and erroneous and right in the teeth of 
the statute and decisions of this Court especially the 
decisions in Washington. F. X. Ins. Co. v. Burton, GO 

W. L. R. 149:56 F (2d) 500, .... Apps. I). C.where 

Mr. Justice Ilitt said at page 150: 


k4 That policies of life insurance are issued upon 
applications containing applicant's version and rep¬ 
resentations as to those matters and things in com¬ 
mon knowledge. 

To the end that he, his beneficiary, and, if need 
be, the Courts might see exactly what he said in 
that connection, the statute provides that 1 *0< As V •ell 
as the company shall possess the entire contract. 
(Metropolitan Fife Ins. Co. v. Burch. 39 Anns. I). 
C. 405, 41 W. L. R. 50.) 


And to accomplish that purpose it provides That 
unless the company delivers with the policy a copy 
of the application, no defense shall be allowed to 
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ration of the 
statements 


such policy on account of anything contained in or 
omitted from the application. 

That the defense in this case is updm something 
contained in or omitted from the application there 
can be no doubt. 

And the company cannot avoid ope 
statute by including in its policy som 
of the application, while omitting the application it¬ 
self. {Metropolitan Ins. Co. v. Hanking 31 App. D. 
C. 498: 3(5 W. L. R. 429.) 

Xor does the ex parte assertion o|f the policy 
that it alone constitutes the entire agreement be- 
tween the parties alter the situation, fop the statute 
intended to assist determination of rights under the 
policy by including therein the application therefor. 

And where such an application ha.f been made 
and acted upon but omitted from the policy the stat¬ 
ute precludes a defense under the policy alone, if 
based upon matters to which the application relates.” 


The judgment is affirmed. 


reversal in 


| o. v. Burch, 
“'The section 


This statement is not overruled by the! 

77 L. Ed. 196, 287 U. S. 102. 

Misstatement of age is no defense whj^re copy of 
application was not delivered “with the policy or at any 
other time”. Brotherhood, Etc ., v. Groves , 48 Apps. D. 
C. 151, Certiorari denied. 248 U. S. 587. 

This provision applies to an application for the re¬ 
instatement of a lapsed policy. Met. Ins. C\ 

39 App. 1). C. 397 (1912), 41 W. L. R. 50. 
was intended to remedy a mischief and is t(j be given a 
liberal interpretation to that end.” 

Copy of entire application must be attached; “it is 
not left to the discretion of the insurer to select such 
parts of the application as it may deem material for de¬ 
livery with its policy”. Met. Life Ins. Co. v. Hawkins , 
31 App. D. C. 493 (1908); 36 W. L. R. 429. 

The affidavit of defense is devoid of specific state¬ 
ments of facts or specific denials as required by the 73rd 
Rule and citations thereunder; it consists merely of con- 


elusions of law and evasions contrary to the Rule and 
decided cases. This is especially true as to the state¬ 
ments in the affidavit of defense about the so-called con¬ 
test. But when you apply the principles enunciated in 
Columbia Laundry v. Ellis, 36 Apps. I). C. f)83, where it 
is held that allegations that one is insolvent and that one 
is a tenant at sufferance are merely conclusions of law 
it would be seen that practically all the allegations as to 
the so-called contest suit in Chicago are merelv conclu- 
sions of law. 

In King v. Curtain, 31 Apps. I). C. -3, it was held 
that an allegation in an affidavit of defense that a note 
was usurious without stating the amount, date or other 
facts was a mere conclusion of law and insufficient. 

Pulliam v. Capital Traction Co., 37 Apps. 1). C. 301, 
is equally strong. 

Under Fowler v. Cotton State Lumber Co., 39 Apps. 
D. C. 220. citing Bryan v. Ilarr, 21 Apps. 1). C. 190, there 
is no escape from holding the affidavit of defense in the 
case at bar is insufficient: in those cases the affidavit of 
defense denied some allegations of the affidavit of merit 
but not all of them and consequently it was held insuffi¬ 
cient. 

Regardless of whether or not there was a contest. 
Petitioner is entitled to a judgment under Code 657 be¬ 
cause not all of the application was attached to the policy. 

As to the so-called contest the affidavit of merit al¬ 
leges that appellant had been a citizen and resident of 
Detroit since prior to August 17). 1931 : this is not denied 
nor is knowledge of it denied: appellant was correspond¬ 
ing with her Detroit and Washington attorneys during 
August and September and had conferences with her De¬ 
troit and Washington attorneys in the Company’s offices 
in Washington by appointment on September 8, 1931, tin* 
day they claimed the so-called contest Equity suit was 
hied in Chicago. 

There is no allegation that appellee did not know her 
Detroit address: there is no allegation she was served; 
in fact, she was not served. 
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The affidavit ot* defense savs that the record of the 

* 

Equity suit is now shown to tlie Court, hut j no copy of 
any part of the record or the record itself w<js filed: nor 
any facts stated showing any jurisdiction in 4 he Chicago 
Court or that any service whatever was had, there are 
only general statements that the Court had jurisdiction 
which are in affidavits of defense insufficient <tnd evasive 
as thev are conclusions of law. 

When an action on a life insurance polijey brought 
in a State Court by tin* insured during the Contestable 
period of the policy is transferred to a Federal Court 
upon petition of the insurer, tho petition setting forth 
the grounds for a contest, and the Federal (pourt later 
denies jurisdiction and remands the case to| the State 
Court after the expiration of the contestable (period, the 
insurer failed to contest the policy within tlje required 
time, the Supreme Court of l tali has hold. The case is 
entitled Tracy Loan <£• Trust Co., Admr., v. Mutual Life 
Ins . Co. of Xeu • York, et at., 7 Pae. (2d) 279. 

The insured had sought recoverv of disability bene- 
fits in a State Court, the opinion explained. Upon peti¬ 
tion of the insurance company, the cause was ordered 
removed to the Federal Court on the ground that the 
amount in controversy was more than $3,000. including 
the face value of tin* policies and disability benefits for 
the insured ? s expectancy of life. When the insured later 
died, however, tin* amount in dispute was reduced to be¬ 
low $3,000 and the Federal Court denied jurisdiction. 
This order was issued after the contestable period had 
elapsed. 

The Utah Supreme Court held that an answer and 
counter-claim filed in the Federal court was without ef¬ 
fect as to the initiation of a contest because filed in a 
court without jurisdiction of the cause. It was likewise 
held that the filing of the petition in the State court for 
removal to the Federal court was not the initiation of a 
contest because this was not a general appearance or the 
equivalent of a general appearance* in the State Court. 
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Under the principle above enunciated, even if the 
conclusions of laiw stated in tin* affidavit of defense were 
taken for the sake of the argument to he statements of 
fact, they would n<>t amount to a contest of the policy. 

Mascliauer v. Downs et a!.. .">3 App. 1). C. 143, held 

that 

In an action for necessaries furnished to defend¬ 
ant's wife and children, allegations in the affidavit of 
defense that the wife was living apart from her husband 
as the result of her misconduct and had the wrongful cus¬ 
tody of the children were mere conclusions, and did not 
satisfy the requirement of the seventy-third rule that de¬ 
fendant must specifically state in precise* and distinct 
terms the ground of his defense. 

Point II. 

A letter tendering return of premiums paid does not 
constitute a contest prodded for in a clause of a life in¬ 
surance polietf in the following words: “ This polieg shad 
be incontestable after one pear from date of issue, ex¬ 
cept for nou-pa/fmenf of premiums"; if such a letter con¬ 
stituted such contest if could not he introduced in evi¬ 
dence unless pleaded wi { hin the time limit. 

In Powell v. Mutual Life his. ('o. of AY ir York, 144 
N. E. 823, 313 Ill. 161, the ("ourt held that there cannot 
be a contest unless there is a suit in Court, that a letter 
or anvthing less than a suit is not a contest, and the Court 
said: 


“(3, 4) Mere notice of rescission for fraud set¬ 
tles nothing. Actual rescission is permitted for fraud 
without the consent of the other party to a contract 
where such fraud is shown, but tlu* right to rescind 
does not exist unless such fraud is proven. Charg¬ 
ing fraud and serving notice of rescission cannot, 
of itself, beia rescission for fraud. It still remains 
to be proven whether or not fraud in fact exists. 
By notice of rescission for fraud the insurer raises 
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an issue of fact, and whether the policy (is still good 
or is cancelled depends upon the decision of that 
issue. The law recognizes hut two wavs of settling 
issues of fact. They are by stipulation admission, 
or agreement, and by proof adduced before a legal 
body competent to find the fact. The nature of the 
contract requires that an issue of this character be 
summarily settled, and that it be not permitted to 
pend through the life of the insured. j 

“(b) A court of equity has jurisdiction to annul 
a policy of life insurance at the instance of the in¬ 
surer. Jefferson Standard Life Ins. Co. v. McIntyre, 
supra. Mutual Life Jus. Co. v. Wicynmnn. supra . 
It seems clear that if the insurer would contest the 
validity of the policy where rescission is not agreed 
to bv the insured it should do so in the only wav that 

• i * * 

is recognized in law, i. o., by a proceeding in which 
proof may be adduced and a finding had jin the man¬ 
ner recognized in law as competent to rr^ake a bind¬ 
ing determination of the issue. Nor is t lere in this 
any hardship. The contract is usually solicited by 
the insured. It is alwavs written bv it. It has at its 
command more or less extensive means of determin¬ 
ing whether the representations made by tlie insured 

are true or false, and is bv the contract given two 
• * 1 

years in winch to find out the fraud, ifjanv exists, 
and, whore it raises within that time an issue of 
fraud, it is but just that it be required to institute the 
necessary proceedings to settle that issue/’ 

This decision was rendered June 17, 19j>4, and re¬ 
hearing denied October 9, 1924. 

This Densby policy was applied for by a citizen of 
Illinois to the branch offices of appellee in {that State, 
and is controlled by the laws of that State, ard the fore¬ 
going decision of the Supreme Court of Illinois is binding 
on this Court. 

Mr. Justice Cox held the pleaded Illinois chancery 
suit did not constitute a contest, and the appellee did 
not take a cross appeal from that decision (R.^ pp. 68-9). 

Mr. Justice Cox preferred to follow a lone decision 
from Maryland that a letter constitutes a contest of a 
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policy notwithstanding’ the binding Illinois decision, the 
binding decisions of the United Stales Supreme Court 
and the decisions of many Federal State Appellate 
Courts. 

Northwestern Mutual Life Insurance Co. v. Picker - 
ing, (Ga.) 293 Fed. 496 (C. C. A. 5), held that a letter 
did not constitute a contest under an insurance policy, 
but there must be an action at law to collect the policy, 
and contest set up within time limit as a defense or 
there must be an equity suit to cancel the policy within 
the time limit. 


This was practically the sole question decided, and 
the United States Supreme Court denied certiorari, 263 
U. S. 720; 68 L. Ed. 524, on January 14, 1924, and that 
Court probably, while considering the petition for cer¬ 
tiorari, decided oil November 17, 1923, Mutual Life Ins. 
Co. v. Iiurni, 263 U. S. 167; 68 E. Ed. 235, where the 
contest clause was considered. 

This Pickering case is binding on this Court; the 
Illinois Powell decision is equally binding on this Court. 

The Court in A. Y. Life Insurance C'o. v. Pigas, 168 
Atl. 22; 117 Conn. 427 (1933), construing the New York 
case said: 


“Under the New York law and by great weight 
of authority such notice (notice to cancel and tender¬ 
ing premiums) is not sufficient to constitute a con¬ 
test of the policy, but the company must proceed with¬ 
in the time limited, either bv wav of defense to an 

» • 

action on the policy or by an affirmative suit to can¬ 
cel," and cited Killian v. Metropolitan Life Insurance 
Co.. 251 N. Y, 47; 166 N. E. 798; 64 A. L. K. 956, and 
annotated note 959; Powell v. Mutual Life Insurance 
Co., 313 Ill. 161; 36 A. E. K. 1239 and annotations; 
Vance, Insurance (2d Ed.), p. 823. 


Repela v. John Hancock Mutual Life Insurance Co.. 
229 Mich. 463; 201 N. \Y. 465, is to the same effect. Ap¬ 
pellant is a citizen of Michigan. 
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The letter from appellee was not pleaded, and its 
introduction over objections and exception was error 
(R., pp. 60, 61, 62 (h) ). 

The Maryland Court did not cite a case, as there was 
not then, and is not now, one case, sustaining its de¬ 
cision. 

The Illinois law, the District of Columbia law and 
the Michigan law by highest Court decisions holds con¬ 
trary to Maryland. 

In Stiegler v. Eureka Life Ins. Co., (127 j Atl.) 397 
at 401 ; 146 Md. 643, the Court held and said: | 

“It has been urged by the appellant that the 
true interpretation of the non-forfeiture clause of 
the policy, on which this action is brought, limited 
the insurance carrier to a defense at law |of fraud, 
if a loss occurred within the year, and hn action 
was brought thereon, or to a proceeding m equity, 
within the year, to cancel the policy. 

It is true that this contention of the appellant 
is supported by cases which have adopted the view 
of the Supreme Court of North Carolina in Trust 
Company v. Insurance Co., 173 N. C. 558,! 92 S. E. 
706. See Insurance Company v. Buford. 6l| Okl. 158, 
160 P. 922; Ramsey v. Insurance Company, 297 Ill. 
592, 131 X. E. 108; Bluer v. Insurance Company, 
69 Ind. App. 32, 121 X. E. 315; Insurance Company 
v. McIntyre, (C. C. A.) 294 F. 886; Insurance Co. 
v. Pickering, (C. C. A.) 293 F. 496. The Supreme 
Court of North Carolina rested its conclusion on this 
statement of its view of the law: 

‘It follows, therefore, that the conduct of 
the defendant in notifying the insurejd that it 
would cancel the policy, and in tendering the first 
premiums which had been paid, did n^t rescind 
or cancel the contract, as the plaintiff did not 
consent thereto, and amounted to no njore than 
a breach, and that the remedy of the defendant 
was to institute an action for cancellation within 
the year, and as it did not do so, the policy was 
in force at the expiration of the year,’ supra, 
p. 567 (92 S. E. 711). 
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This court is unable to agree that the rescission 
of a contract procured by deceit in a material mat¬ 
ter cannot be effected on its discovery bv the de- 
frauded party except through litigation, unless the 
defrauded party obtain the consent of the wrong¬ 
doer.” 

The Marvlaiid decision, the only one holding a let- 
ter a contest, is clearly not persuasive, and it is in no 
way binding on this Court, and the reasoning is not satis¬ 
factory. 


Point III. 

Where an application for life insurance is in three 
parts, Part I being prepared by the agent and signed 
by insured, Part II being answers to the medical exami¬ 
ner, and Part III being on the reverse side of the same 
paper , being the medical examiner's report, both being 
prepared and written by the examiner in the presence 
of the insured, and Part III containing data given by 
the insured and not put by the examiner in Part //. and 
the general counsel and assistant medical director of 
the Compamy testifying that Part III is part of the 
application, then the failure to attach Part III to the 
policy prevents any defense under the application under 
Code 057. 


Many of thelauthorities to this effect are quoted and 
cited under Point I above. 

Dr. Bell, the assistant medical director, when asked 
if no more information was given than in Part II, what 
would the company do, replied, “This is not complete. 
I would like to see the examining physician’s statement ", 
which was Part ITT of the application (B., p. 55). Dr. 
Bell also testified that “he examined and considered th<‘ 
examiner's report. Part III of the application, being 
plaintiff's Exhibit in passing on the policy to the in¬ 
sured”. 
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General Counsel Kacy testified “that Mr. Hudson, 
as attorney for the plaintiff, had made written! demand on 
him for a copy of Part Ill of the application which was 
not attached to the policy, and that he had 'declined in 
writing to produce same or to permit its inspection, or 
give anv knowledge of its content”. 

In Northwestern Mutual Life Insurance Company v. 
Gott, 62 App. IX C. 42; 68 F. (2d) 428; 62 L. R. 42, 
this Court stated: 


“Moreover, the medical report accompanying 
the former application, including the questions and 
answers concerning West’s physical historjy and state 
of health, and the certificate .just mentioned, were 
attached to the present policy, and were referred 
to therein as part of the contract of insurance. The 
policy, inclusive of the attached papers, jwas deliv¬ 
ered to West and accepted by him as the contract 
of insurance entered into by the parties alt the time, 
and Gott accepted the policy subject toj the same 
terms and conditions as obtained prior tjo the sub¬ 
stitution. It is to be presumed that bothj West and 
Gott fully understood the terms of the polfcy and in¬ 
tended to be bound by them. 

“Wo think, therefore, that the representations 
in question became a part of the second policy, and, 
accordingly, satisfied the statutory requirement that 
the company ‘shall deliver with such pol'icy issued 
by it a copy of the application made by tlje insured, 
so that the whole contract may appear in ^aid appli¬ 
cation and policy’. See Wasliington\ Fidelity 
National Insurance Co. v. Burton , 287 U. S. 97.” 


Metropolitan Life Insurance Co. v. Hawking, 31 App. 
II. 0. 493, only decides that no questions and no infor¬ 
mation are given in Parts A and D, but does decide that 
any part containing data or information notj given in 
another part must be attached to policy, or it's absence 
is fatal to anv defense under Code 657. “D” contained 

• . i 

the answers for the medical history, but Part! Ill here 
contained more than that, it contained the accident and 
injury to the eye, the cause of all the trouble in the eye. 
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Dr. Bell (R., p. 56) and General Counsel Kaey (R., p. 60) 
both testified that Part III was part of the application, 
and the Court said at p. 497: 


‘‘This question of materiality, however, is set¬ 
tled by the statute which requires a copy of the ap¬ 
plication, that is to say, the entire application , that is 
made for the policy. It is not left to the discretion 
of the insurer to select such parts of the application 
as it may deem material for delivery with its policy. 
The conclusion renders it unnecessary to consider 
the question of the competency of the physician’s 
testimony. The application being inadmissible as a 
ground of defense, there remained no foundation for 
other evidence.” 


Point IV. 

Where there is no evidence showing a contest within 
the terms of the policy or compliance with Code 657 
or showing any false answer the Court should strike out 
all the evidence. 

Where there is no evidence in defense sufficient to 
go to a jury, the Court can strike out such evidence with¬ 
out waiting until the end of the trial. 

Point V. 

Where the Insurance Company's medical examiner 
makes an examination of the insured 9 s orbit where the 
eye had been removed by operation and passed the in¬ 
sured as a good risk, and after the insured's death he 
hears all of the doctors testify for the Company he again 
states that he can see no reason for saying the insured 
was not a good risk. this estops the Company to defend 
on the ground of false representation. 

The appellee is estopped by the principle enunciated 
in Peterson v. Manhattan Life Co ., 244 Ill. 329, and Weis- 








gutli v. Supreme Tribe of Ben IIur, 272 111. 541,!botli here¬ 
inafter quoted, and New York Life Insurance Company v. 
Moats , 207 Fed. 481, (C. C. A.), where it was stated: 
‘ 4 It was plainly upon the examination and report of this 
shilled expert of the company that the character of the 
risk teas finally and mainly determined by the\ company, 
and not wholly upon the answers and representations of 
the applicant himself.'’ 

in Phoenix Life Insurance Co. v. Iiaddin, 120 U. S. 
183, further quoted, the Court stated: "The legal effect 
of issuing a policy upon the answer as it stood was to 
waive their right of requiring further answers 
particulars mentioned in the 2 8th question, to 
that it was immaterial, for the purposes of thei 
whether any unsuccessful applications had hi 


and to estop them to set up the omission to disclose such 


applications as a ground for avoiding the polie\ 
surers, haring thus conclusively elected to treat 
sion as immaterial, could not afterwards mafic it ma 
ferial by proving that it was intentional.” 

To the same effect is Man shack v. Metropolitan Life 
Insurance Co., 53 How. Pr. (X. Y.) 496. 


as to the 
determine 
contract, 
en made, 


\f. The in- 
the omis- 


POINT VI. 


Where a doctor who was the chief or leading phy¬ 
sician in all the illnesses and operation of the deceased 
except one occasion of slight stomach trouble testifies 
as a witness for the Insurance Company that he would 
rather not say he did not know that the eye trouble due 
to a prior accident caused the death of the insured, the 
company is estopped to seek to contradict such testimony 
and is estopped to defend for alleged false representa¬ 
tion. 


It must be remembered that Dr. Orcutt testjified that 
on January 17, 1929. there was “no cancerous infection” 
Dr. Hubenv said that his examination was I satisfac- 
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lory, that there were two suppositions. Neither of them 
ever mentioned to Densby any suspicion of any cancer. 
Orcutt testified that the benign tumor was removed in 
1926 and cured, and the pus discharge therefrom and 
the tumorous mass was cured in January, 1929, and the 
X-ray by Hubeny was to prevent a recurrence. Traub 
testified that on his first visit, Mae 28, 1930, one vcar 
before the deal]) of the deceased, three months before the 
application, that I he could not tell what was the matter 
with Densby; that he knew Orcutt was treating his eye. 
(R., }>. 67.) 


Traub further testified that there was no evidence of 
cancer until a year after he first saw Densby, that is, until 
May, 1931. lie said that prior to a month before 
Densby ? s death on June 6, 1931, there was no evidence 
of cancer. (R., p. 66.) 

The cases under Point V hereinbefore quoted sustain 
this point as well as many other decisions. 


Point YIT. 

Where the chief physician in an operation for treat¬ 
ment of applicant for insurance refers the applicant to 
another physician to yive him X-ray treatments to pre- 
vent a recurrence and the latter does not make a diagnosis 
the applicant is not retfuired under the lair to meat inn 
tjie name of the latter physician in his application as 
mentioning the operation and name of the chief phy¬ 
sician includes the latter physician. 

In Northwestern Mutual Life Insurance Co. v. Win- 
gins, 15 F. (2d) 647 (C. C. A. 9), the insured answering 
named Dr. Baird' as a physician, but did not name Dr. 
Walker, to whom Dr. Baird had sent the insured for 
treatment. Dr. Walker gave insured fifty-one X-ray 
treatments between July 15, 1922, and June 23, 1923, 
and four treatments in September, 1923, and three treat¬ 
ments in February, 1924, and application for the insur- 
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ance was made a few days thereafter, and the policy 

was issued March 19, 1924. 

7 

The defense was that the insured had gi^en a false 
answer by not mentioning Dr. Walker and the X-ray 
treatments he gave, but the Court held that jit was not 
a false statement, and did not constitute a defense. The 
insurance examiner said he believed the insured was a 
good risk just as Dr. Magill stated in his rbport that 
Densby was a good risk, and two years latejr testified, 
after hearing Dr. Orcutt and Dr. Traub, that he, Dr. 
Magill, still believed Densby was a good risk). 

i 

Point VIII. I 

| 

Where an applicant for insurance had a physician 
who treated him for an operation and its after effects 
whom the insured mentioned in the application and also 
mentioned the operation■, the law does not require the 
insured to mention another doctor who treatedfiim more 
or less “as internist” for vomiting, pain in the stomach, 
a general gastro intestinal disturbance”. 

I 

I 

Dr. Traub only treated the deceased for a stomach 
trouble which is not a disease, and it is not Inecessarv 
under the decisions in the District of Columbia and the 
great weight of authority for the insured to inention a 
doctor or treatment for stomach trouble. In Mays v. 
Xew Amsterdam Casualty Company, 40 Appsj>. 249; 41 
W. L. R. 258, which seems on “all fours” witty the case 
at bar as to Traub’s treatment, the Court heldj: 

“A statement printed in an application for acci¬ 
dent or disability insurance, requiring a declaration 
on the part of the applicant that lie has no| received 
medical or surgical attention within a perijod of five 
years, must receive a reasonable interpretation, and 
does not relate to the opinion of a physician concern¬ 
ing a slight and temporary indisposition, leaving no 
impress upon the mind; and where, in an action upon 
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the policy issued on such application, the evidence is 
conflicting 1 as to the applicant’s receiving such atten¬ 
tion, it is for the jury to determine, under proper 
instructions, whether, within the meaning of such 
statement, his answer thereto was a fair and true one. 

“A statement printed in an application for acci¬ 
dent or disability insurance, to the effect that the ap¬ 
plicant is ‘in sound condition, mentally and phy¬ 
sically \ does not require the applicant to do more 
than state his honest belief that he is not suffering 
to an appreciable degree with any bodily ill; and 
where, in an action upon the policy issued on such 
application, the evidence is conflicting as to whether 
the applicant was ‘in sound condition’ physically at 
the time the policy was issued to him, the question 
is for the jury to determine.” 

The Court said at page 259: 

“To the further contention of the defendant that 
Mr. Mays was not ‘in sound condition, mentally and 
physically', within the meaning of statement 16, at 
the time the policy was issued to him, it is sufficient 
to say that, under the evidence, the question was 
for the jury to determine. IIcalif v. Metropolitan 
L. Ins. Co., 37 App. D. C. 240. The evidence for the 
plaintiff tended to show that the assured was in good 
health at that time and subsequently; that he did 
not miss a day from his work on account of illness. 
While the physical examination of the assured in 
1901 for life insurance indicated diabetes, the evi¬ 
dence was conflicting as to how long that condition 
continued. A physician testifying for the defendant 
as to the condition of the assured at the time of the 
accident ‘was unable to tell with any degree of cer¬ 
tainty length of time of existence of diabetic con¬ 
dition ; would not tell whether it had commenced with¬ 
in last six months or weeks; could not say that on 
September 27, 1909 (the date of the last renewal of 
the policy) .lie had diabetes’. Statement 16 does not 
require the assured to declare his belief that lie has 
had no symptoms of disease; hence, if he has no 
ailment amount iny to disease, that is, an ailment of a 
character so well defined as appreciably to affect 


I 


his health, it cannot he soul that he is nipt in sound 
physical condition within the popular meaning of that 
fernt. A different ruling would make possible the 
voiding of almost every similar policy issued. The 
ordinary person is not a medical expert, find, unless 
lie suffers some pain or annoyance, is not usually 
conscious of bodily ills.’' 

i 

Tn Northwestern Mutual Life Insurance Company v. 
Went, 62 Appl. D. C. 38; 62 W.L. R, 38; 68 F|. (2d) 428, 
this question and answer were given: 

i 

“Q. (live below all illnesses, diseases, or acci¬ 
dents you have had during* the past five jyears with 
names of the physicians or attendants. 7f none, so 
state. 

“A. None. 7 ’ 

It was shown that West had been examined bv two 

* 

or three doctors for heart trouble and had been put in 
a sanatorium, yet the Court said it was proper for it to 
go to ta jury and there could not be a directed verdict 
against the plaintiff. The Court also said: ] 


“Therefore, the company, in order to [sustain its 
defense in the present ca.se, must prove not only that 
the statements in question were untrue, but also that 
the insured knew them to be untrue when made, and 
that he uttered them falsely and fraudulently. 
Hankers Reserve Life Ins . Co. v. Matthews, 39 F. 
(2d) 528, 536; Joyce on Insurance, 2nd J^d., 1884; 
Penn. Mat, Life Ins. Co. v. Mechanics’ Savings Bank 
<C Trust ('n., 72 Fed. 413; N. Y. Life Ins. Co. v. Clark, 
110 Okla. 31 ; Cooley’s Briefs on Insurance, 4th Yob, 
2nd Ed., p. 3050.” 

Mr. Justice Cox’s decision was just exaetjy the op- 
site. The gist of his decision being summed iup in this 


posite. me gist 
statement bv him 


“I do not understand the law to mean tpat a man 
must actuallv and consciouslv and designedly act 
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with the intention of defrauding the company in 
order to bring about a release or canwcellation of tlie 
contract/’ 

When insured was asked to name family physician 
and whether he had consulted any other physician an¬ 
swered he had no family physician, but named only one 
physician he had consulted, when he had in fact con¬ 
sulted several, the answer was held not be false and 
untrue. 


Billings v. Metropolitan L. 70 Vt. 477; 41 Atl. 
516. In same case insured answered he had not had 
bronchitis, but had had measles, followed by a form of 
bronchitis, but this was not what physicians term regular 
bronchitis. 


Sargeant v. Modern Bro. of Am ., 148 Iowa 600; 127 
N. . 52, where a physician had been called one or two 
days at different occasions for stomach trouble, which was 
not mentioned in the application, but in fact denied in it, 
although there was some evidence the examiner had been 
told, it was held: 


An applicant for membership in a fraternal 
benefit society need not disclose the occasions and 
circumstances of every consultation of a physician 
for temporarg (Usability or indisposition not amount¬ 
ing to a disease, and a statement that the'applicant 
had not been attended by a physician was not false, 
merely because she had consulted a physician for 
temporary ailments. 


Dr. Magill, the examiner, in his statement in Part 
III of the application, put in facts as to Densbv’s con¬ 
dition given him by Densby that I>r. Magill should have 
put in Part IT. and he did not deny he was given infor¬ 
mation as to Dr. Traube and the stomach trouble, and 
under Illinois cases the Company is on this estopped to 
deny the knowledge, and the Court cannot assume as a 
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i 


matter of law such data was not given Dr.j Magill, as 
Densbv’s mouth is closed. After listening!to Traube 

* 0 j 

testify, Dr. Magill still said Densbv was a good risk. 

In Weis gut] 1 v. Supreme Tribe of Ben Imr , 272 Ill. 
541; 112 X. E. 350, the Court held and said: | 


‘‘There is another reason why the plaintiff in 
error cannot rely upon these answers as (Warranties 
in order to defeat recovery upon the certificate. As 
has been stated, defendant in error did pot attempt 
to contradict the proof made by plaintiff in error on 
the trial as to the condition of Mrs. Mansfield im¬ 
mediately prior to the time she made her application 
for membership. The whole controversy centered 
upon the question whether the information as to her 
true condition had been given to th|e medical 
examiner, and, if so, what effect it had oji the right 


to recover. The court gave but two instructions on 
behalf of defendant in error. The first informed the 
jury that if they believed, from the evidence, that at 
the time the application for the policy iji question 
was filled out bv the medical examiner lie was the 
medical examiner for the defendant, then j any infor¬ 
mation obtained bg such medical examiner, during 
the time of his examination , as to the condition of 
health of the insured previous to her decease, or for¬ 
mer medical treatment, would be the knowledge of 
the defendant . The second instruction told them that 
if they believed, from the evidence, that the insured, 
at the time of the medical examination, truthfully 
answered all questions put to her, and if they fur¬ 
ther believed that the medical examiner was the medi¬ 
cal examiner for the defendant, and that in making 
the examination he had notice and knowledge of the 
different ailments with which the insured had been 
afflicted and knew the names of the physicians who 
had waited on her, such knowledge would be notice 
to the defendant itself. The answers complained of 
were material to the risk, and, considered either as 
warranties or as representations, if mad^ by Mrs. 
Mansfield to the medical examiner, the beneficiary 
could not recover upon the certificate. The jury, 
therefore, in order to arrive at a verdict ip favor of 
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the beneficiary, necessarily found that the deceased 
did impart to the medical examiner full information 
as to her true condition, and this finding has been 
finally approved by the judgment of the Appellate 
Court. In passing upon a similar question in Provi¬ 
dent Life Assurance Society v. Cannon, 201 111. 260, 
66 X. E. 38S, we said: 

‘Notice to the agent, at the time of the ap¬ 
plication for the insurance, of facts material to 
the risk, is notice to the insurer, and will pre¬ 
vent it from insisting upon a forfeiture for 
causes within the knowledge of the agent. 
Phenix his. Co. v. Hart. 149 Ill. 513 (36 X. E. 
990); Howe Ins. Co. v. Mendenhall , 164 111. 458 
(45 X. E. 1078, 36 L. K. A. 374). Where the as¬ 
sured discloses facts to the agent and the agent 
undertakes to fill out the application, and in¬ 
stead of stating the facts as they are disclosed 
to him inserts in lieu thereof conclusions of his 
own, the insurance company will not be per¬ 
mitted to insist that the words of the agent, and 
not of the assured, are warranties, rendering 
the policy void. Phenix Ins. Co. v. Stocks, 149 
Ill. 319 (36 X. E. 408); 1 loyal Xeiyhhors of 
America v. Homan , 177 Ill. 27 (52 X. E. 264, 69 
Am. St. Rep. 201); Teutonia Life Ins. Co. v. 
Heck. 74 111. 165/ 


“In Johnson v. Royal Xeiyhhors. 253 Ill. 570. 
97 X. E. 1084, this same question arose, and we 
there held that if the applicant for membership in 
a benefit society gives true answers to the questions 
in the application, but the agent of the society writes 
false answers, the society waives its right to object 
to the validitv of the benefit certificate on the ground 
that the aiiswers were warranties. The medical 
examiner was clearly the agent of plaintiff in error, 
and if lie wrote false answers to the questions con¬ 
tained in the application for membership, as the 
jury by the verdict necessarily found he did, plain¬ 
tiff in error thereby waived its right to object to the 
validity of fhe certificate on the ground that the an¬ 
swers of the deceased were warranties. 
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It is contended that even upon the theory the 
answers in the application are representations and 
not warranties defendant in error should not recover, 
as it is conceded that the deceased had been afflicted 
with dropsy shortly prior to the making' of the ap¬ 
plication, whereas the answer in the application 
states that she had never been afflicted with that 
disease. Mrs. Mansfield’s attending' physician tes¬ 
tified that he had never told her she was suffering 
from dropsy, which may account for thje fact that, 
she did not use that term or admit tlpit she had 
suffered from that disease in her interview with 
the medical examiner, if her answer to t|hat specific 


question is correctly recorded. The pirn 
testified in behalf of plaintiff in error do 


symptoms of dropsy, and the two witnesses for de- 


icians who 
scribed the 


fondant in error testified that Mrs. Ma 
the medical examiner that she suffered f 


is field told 
i'om all the 


ailments testified to on the trial by her two phy¬ 
sicians, describing the symptoms of dropsy as tc.s- 


opsy 


tified to by physicians on the trial, and tl 
him of the treatment she had received, in 
“tapping” of her legs to remove the score 
was sufficient information to a medical 
rise him that she had suffered from dropsy, and he 
should hare so recorded her answer.” 


at she told 
finding the 
tions. This 
man to ad- 


When Densby said he had “chronic discharge” from 
eye and operation examiner knew what was liis trouble. 

Where the Company asked about havin[g eye and 
hearing trouble, and chronic discharge and jit was an¬ 
swered, “Yes”, as in Densby \s application, aijd this was 
not followed up by the examiner, the Company waived 
all other information as to anv and all troubles origi- 
nating in or from such eye and hearing trouble and 
chronic discharges, as Densby admitted, and as Traufce 
said the stomach trouble Ik* treated originated as a result 
of the pain in the eye, thus the plaintiff is clearly en¬ 
titled to recovery under the following Illinois case. 

In Peterson v. Manhattan Life Co., 244 ill. 329; 91 
X. E. 46G. it was held: 
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The Modern 'Woodmen of America, a fraternal 
beneficiary society, is not an insurance company, 
within tin 1 meaning of a question in an application 
for life insurance, “Have you ever been declined 
or postponed by any company?” and a negative 
answer would not defeat recovery on the policy, al¬ 
though the insured had been rejected by this fra¬ 
ternal order. 

Where an applicant for insurance answered, 
‘‘No”, to a question in his application: “Have you 
ever had rheumatism in am* form.’ Number of at- 
tacks, dates, duration, parts affected. State also 
whether there were heart complications”—the appli¬ 
cant thereby warranted that lie did not have rheu¬ 
matism in any form, which involved heart compli¬ 
cations, and evidence that he had muscular rheu¬ 
matism, but with no heart complications, did not show 
a breach of warranty. 

Where an application for insurance contained 
a warranty that the applicant had not been sick with¬ 
in the last 10 years, but stated in another part that 
he had malarial fever within that time, the company 
cannot claim a forfeiture of the policy because of 
the breach of warranty that he ha?! not boon sick, 
since it had knowledge to the contrary when it issued 
the policy. 

Where an application for insurance contained 
a warrantv that insured had not been sick for the 
last 10 years, in order to show a breach of this war¬ 
ranty, it must appear that die insured had had some¬ 
thing other than a temporary ailment which readily 
yielded to treatment. 


Although a policy of insurance refers to and 
makes tlie application a part of the policy, only state¬ 
ments made strictly in answer to the inquiries con¬ 
tained in the application can be regarded as war¬ 
ranties, and an answer. “77ns not bent sick”, to a 
question in an application for life insurance, “Give 

the names and addresses of physicians who have at- 

« * 

tended von, or whom von have consulted during the 
last ten years, and for what diseases”, was not re¬ 
sponsive and created no warranty. 

Where an answer to a question in an application 
for life insurance was not responsive, but the com¬ 
pany elected to accept and issue the policy without 
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requiring any other answer, it thereby 
right to an answer to the question. 


waived its 


These Illinois decisions are binding on tjhis Court. 
In Paulhamus v. Security Life <0 Annuity G7o. t (C. C.) 
1(53 F. 554; Fidelity Mitt. Life Ins. Co. v. Miazza, 93 Miss. 
422, 48 So. 1017. 

In New York Life Ins. Co. v. Moats, 20 j Fed. 481 
(C. C. A.), the Court held and said: I 


“At the time of making application!for insur¬ 
ance, the insured made false answers to two ques¬ 
tions asked him b\* the medical examiner:! 

‘‘9. Have you ever had or suffered from anv of 
the following diseases? Answer ‘Yes’ Or ‘No’ to 
each part of this query below. (Give explicit an¬ 
swers and particulars in each case—the medical 
examiner should satisfy himself that the applicant 
gives full and careful answers to this question.) 

“ ‘Yes’ or ‘No’; name of disease; number of 
attacks; date; duration; severity; results. 

“(First question) A. Of the brain o|r nervous 

svtem? | 

Ans. Xo. j 

“ (Second question) 11. A. Have you ijeen under 
the care of or consulted a physician concerning your¬ 
self for anv cause within five years? 

_• - 

Ans. Once, three years ago. j 

I>. If so, for what ailment; name and address 
of physician? 

Ans. A pain in the back. X. Mclllitor, La 
Grande . 99 | 

i 

“ * * * From his report, it may be inferred that 
the medical examiner, after having made a careful 
examination of the applicant, as a representative of 
the company skilled in the detection of disorder, 
found no sign or evidence of derangement of the 
brain or nervous system; that nothing in the appear¬ 
ance, speech or manner of the applicant) gave to 
the medical examiner any impression not before ex¬ 
pressed in his report or which might influence the 
home office in its estimate of the risk 


* # * 


7 7 











“lie was further requested to send direct to the 
home 1 office of the company any information which 
for any reason he preferred not to embody in his 
report; that every endeavor should be made by the 
examiner to make his report as complete and pre¬ 
cise as possible, the object being to give the home 
office a pen picture of the applicant as lie presented 
himself to the examiner; and if in addition the 
examiner knew of any fact or had any impression 
not expressed in the preceding part of his report 
that in his judgment would probably influence the 
home office in its estimate of the risk, lie was re¬ 
quired to note it under the head of ‘additional re¬ 
marks'. Nothing appeared in the report under that 
head; from which it may be inferred that the medi¬ 
cal examiner, after having made a careful exami¬ 
nation of the applicant, as a representative of the 
company skilled in the detection of disorder, found 
no sign or evidence of derangement of the brain or 
nervous system; that nothing in the appearance, 
speech or manner of the applicant gave to the medi¬ 
cal examiner any impression not before expressed 
in his report, or which might influence the home office 
in its estimate of the risk. In other words, he had, 
as an expeijt representative of the company, and 
as required by his instructions, given in his report 
a pen picture of the applicant as he presented him¬ 
self to the examiner, and this pen picture was favor¬ 
able to the applicant as an insurable risk. 

It was plainly upon the examination and report 
of this slotted expert of the company that the char¬ 
acter of the risk was finally and mainly determined 
by the company, and not icholly upon the answers 
and representations of the applicant himself; and 
particularly must this be so where the inquiry relates 
to the brain or nervous system of the applicant, 
wherein a physician and skilled examiner and ob¬ 
server is often a better judge of the physical and 
mental condition of the applicant than the applicant 
himself. Dr. Underwood, the medical examiner, 
whose report we are now considering, was called as 
a witness in behalf of the defendant, and testified 
on cross examination, among other things, that from 
his examination of the applicant, and the conversa¬ 
tion which he had with him, he found nothing out of 





the normal. He found him a good risk 
the examination revealed his condition. 


so far as 
lie found 


no ailment that the witness detected, and the wit 


ness was there as the representative of th 
to find out if there was anything. The c 


e company 
ompetoncy 


of this witness to so testify was not questioned.” 


And again at p. 490: 


“'Whether the applicant had in fact l^een under 

the care of or had consulted a physician Concerning 

himself for anv cause within five years otl or than as 

• • 

stated in the application was clearly a question of 
fact for the jury to determine, and this question was 

clear and 


submitted to the jury by the court in a 
appropriate instruction as follows: 


‘Now, then, I do not understand 
suiting a physician about some slight 
indisposition—failure of an applicant, 
ance, to state that he had consulted a 
about some slight or immaterial ailme 
be necessarily a fraudulent statement 
meaning of this policy, but if must be (something 
substantial, something of more import |or serious 
character. It is the duty of an applicant to 
be honest, fair, conscientious, state ft he facts 
as he understands them, so that thel company 


that con¬ 
diment or 
for insur- 
physician 
nt—would 
within the 


mav determine for ilself whether it 


will issue 


the policy or not. These are proper questions of 


fact for von to determine from the tesi 
the case.’ ” 


timonv in 


i) 

m- 


In Wharton v. Aetna Life Insurance Co 48 F. (2< 
*>7 (C. C. A. 8) {Certiorari denied, 77 L. Ed. [1010) ? i: 
sured had consulted brother, a doctor, and had a test 
of urine, and had consulted other doctors wjhen in a 
clinic, all of which was denied in answers, but jhe Court 
held there should not have been a directed verdijet for the 
defendant. The Court said: 


“(7) Misrepresentations will not void a policy 
unless the insured knew thev were false, or he was 

* 7 


I 
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chargeable with such knowledge. Security Life In¬ 
surance v. Brimmer , (C. C. A.) 36 F. (2d) 176, 179; 
Bankers' Reserve Life Co. v. Matthews, (C. C. A.) 
39 F. (2d) 528, 537; j/ow/or v. American Life Ins. 
Co., Ill U. S. 335, 4 S. Ct. 466, 28 L. Ed. 447; Mutual 
Life Ins. Co. v. Hilton-Green, 241 V. S. 613; Xorth- 
western Mutual Life v. Wiggins, (C. C. A.) 15 F. 
(2d) 646; Xew York Life Ins. Co. v. Griffith, (C. 
C. A.) 35 F. (2d) 945; Adler v. Xew York Life Ins. 
Co., (C. C. A.) 33 F. (2d) 827; Metropolitan Life Ins. 
Co. v. Johnson. 105 Ark. 101, 150 8. W. 393. 

* 4 In Bankers’ Reserve Life Co. v. Matthews, 
supra, this court said with reference to misrepresen¬ 
tations alleged to have been falsely made: ‘Being 
representations, they do not void the contract even 
though untrue in fact, provided they were honestly 

made in the belief bv insured that thev were true. 

• • 

That is, thev must be both untrue and knowingly 

» Oft 

falselv made bv insured. ’ 

• • 

“In Security Life Insurance v. Brimmer, supra, 
this court said: ‘Ordinarily false representations 
will not avoid a policy unless the assured knew they 
were false, or he were chargeable with such knowl¬ 
edge. ’ 

“(8-10) The burden of proof was, of course, 
upon the defendant, and fraud is not to Ik? presumed. 

An applicant for insurance is not required, nor 
indeed expected, to disclose the fact of consulting a 
physician for slight or temporary ailments, such as 
an ordinary cold, inability to sleep, constipation, 
headache, or the like. Adler v. Xew York Life Ins. 
Co., (C. C. A.) 33 F. (2d) 827, 832: Bankers' Life 
Co. y. Holister, (0. C. A.) 33 F. (2d) 72, 74; Con¬ 
necticut Mutual Life Ins. Co. v. Union Trust Co., 
112 F. S. 250, 5 8.' Ct. 119, 28 L. Ed. 708; Mutual 
Reserve Life his. Co. v. Bolder, (C. C. A.) 137 F. 
550; Xew York Life Ins. Co. v. Cumins, (C. C. A.) 
24 F. (2d) 1; Ward v. Standard Accident Ins. Co., 
(C. C. A.) 30 F. (2d) 328. 63 A. L. R, 842; Xew York 
Life Ins. Co. v. Moats, (C. C. A.) 20< F. 481 ; Miller 
v. Maryland Casualty Co.. (C. C. A.) 193 F. 343. 

“In the case of Adler v. Xew York Life Ins. Co., 
supra. greatly relied upon by the defendant, it is 
said: ‘It mav be that failure to remember diseases 
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or treatments or omissions of such as are honestly 
thought to be trivial or not within the meaning of the 
questions in an application may disprove, the pres¬ 
ence of fraud. 7 | 

“In Hankers' Life Co. v. Hollister , j supra, the 
defendant contended that an answer to 1 ,a similar 
question was false, and in the course of the opinion 
it is said: ‘Furthermore, the application must be 
liberally construed in favor of the insured, and, 
under the weight of authority, an applicant for in¬ 
surance is not required or expected to disclose the 
fact of employing or consulting physicians or sur¬ 
geons for slight or temporary ailments which leave 
no trace of injury to health, such as an ordinary 
cold or inability to sleep because of occasional ex¬ 
cesses, such as existed in this case. 7 


“(11, 1*2) In the instant case the insured cate¬ 
gorically answered the interrogatory in tlje affirma¬ 
tive. He did not sav that the onlv time he had con- 
suited a surgeon or had any ailment was when he 
had appendicitis, and he was not required to give 
i lie name of the physician unless the consultation 
had occurred within live years. The jury might, under 
the evidence, have believed that the insured in good 
faith believed that, except for the appendicitis, all 
other ailments for which he had consulted a phy¬ 
sician were of a trivial character. To [void this 
policy on the ground of false representation, the 
answer must not only have been untrue, bijit it must 
have beoTi with reference to a material matter, and 
must have been knowingly false. When it is doubtful 
whether the misrepresentation was material or not, 
the question of materiality must be submitted to the 
jury. ^ b | 

“Passing now to the answer to interrogatory 
Xo. 10, it is observed that by this interrogatory, the 
insured was asked whether he had consulted or been 
examined or treated by any physician or practitioner 
not named above, within the last five ve;|rs. The 
record shows that he had not consulted nor been 
treated by any physician, except his brother, Dr. 
J. B. Wharton. In the preceding answeit, he had 
stated that he had consulted a physician, ijle had in 
fact consulted but one physician; so when, in inter¬ 
rogatory 10, he was in effect asked what physician 
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not named above lie had consulted, having in mind 
that he had consulted only one physician, he an¬ 
swered ‘Xone’. This may have left the answer some¬ 
what ambiguous, but not necessarily knowingly false. 

“(13, 14) What has been said with reference to 
the materiality of the matter involved in the answer 
to interrogatory 9 is, of course, equally applicable 
here. Xot only was the printed matter in this appli¬ 
cation furnished by the defendant, but the written 
matter was placed therein by defendant’s represen¬ 
tative, so tlidt the entire application, printed and 
written, was prepared by the defendant. If the ap¬ 
plication then, as a whole, was ambiguous, this am¬ 
biguity was attributable to the defendant rather than 
the insured, and as said by this court in Business 
Men’s Assur. Co. v. Campbell , 32 F. (2d) 993, 997: 
‘The rule is settled that in case of ambiguity that 
construction of the policy will be adopted which is 
most favorable to the insured.’ Muufa! Life Ins. 
Co. v. Hurni Packing Co.. 263 TJ. S. 167, 44 S. Ct. 90, 
6S L. Ed. 235. 31 A. L. R. 102. In the absence of 
fraud, the applicant’s failure to disclose facts about 
which no questions are asked will not avoid a policy." 


In Security Life Insurance Co. v. Brimmer , 36 F. 
(2d) 176 (C. C. A. S), at 180 the Court said: “The 
mere fact that the insured may have consulted a phy¬ 
sician for some temporary ailment which did not con¬ 
tribute to Ills death could not be a material represen¬ 
tation within the meaning of the Missouri statute. Xeic 
York Life Insurance Co. v. Moats , (C. C. A.) 207 F. 
481.” 

Zogg v. Bankers’ Life Insurance Company, 62 F. 
(2d) 575 (C. C. A. 4), held answer that insured had not 
consulted doctor, except in named tonsil case, did not 
justify directed verdict for defendant, although he had 
consulted doctor and been given prescription for a laxa¬ 
tive which could have been used for gall bladder trouble, 
which later developed, and follows the other cases and 
some W. Ya. cases. 

In Cushman v. United States Life Insurance Com¬ 
pany, 70 X. Y. 72, in answer to a question in an appli- 
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that they 
found he 
consulted 


cation made in 1872, calling for the name of Ihis “usual 
medical attendant”, the insured answered, “Djr. P.” The 
insured was a single man, who had alwavs lived in his 
father’s family. Dr. P had been for many! years the 
family physician; had frequently attended members of 
the family, and had been frequently consulted by the 
insured, but had never been called to attend him at his 
house. One Dr. G. attended him in a sickness in 1867 
for about two weeks, and Dr. O. attended him during two 
slight attacks of illness in 1870 and 1871. Held, that the 
answer was correct; or at least it was a question for the 

jury. | 

Mausbaek v. Metropolitan Company , 53 How. Pr. 

(X. Y.) 496, held that testimony of trvo doctors 

had examined insured vear poliev issued, and 

had chronic asthma, and he told them he had 

doctors in Europe was not enough to cancel policy when 

insurance company’s examiner and family ai|id friends 

testified thev neither found or saw anv indication of the 
• ^ * 
disease. 

In Bankers’ Life Insurance Company v. Hollister, 
33 F. (2d) 72 (C. C. A. 9), insured, when asked if in 
good health answered “perfect, never better”. lie had 
angina pectoris. 

Asked if he had been ill or injured or employed a 
physician or surgeon within five years, answered “No”. 

Dr. Russel] Kusin six years prior had examined in¬ 
sured with stethoscope and told him it sounded Very much 
like angina pectoris. j 

Dr. Phil Reiser examined insured and <li<|l not find 
evidence of angina pectoris. 

On the day he died Dr. Mingus examined ajid did not 
find evidence of angina pectoris. 

He had several doctors treat him while d 
give morphine. 

Held not necessary to report these doctors. 

The Court held the answers were not false! 


runk and 


and said, 


38 


4 ‘The application must be construed liberally in favor 
of the insured, and under the weight of authority an ap¬ 
plicant for insurance is not required or expected to dis¬ 
close the fact of employing or consulting physicians or 
surgeons for slight or temporary ailments”, citing Hub¬ 
bard v. Mutual Reserve F. I. Ass'n, 100 Fed. 719 (C. 
C- A.), 

In Xorthern Life Insurance Co. v. King. 53 F. (2d) 
613 (C. C. A. 9), insured was treated by Dr. Wright, 
“moderate attack peptic ulcer, three weeks’ duration, 
1925, no complications”. Policy was issued September 
25, 1928. Asked, “7. Have you consulted any physician 
within past three years?” “Yes.” “If so, give particu¬ 
lars required under question 3 above—“peptic ulcer, see 
above ’ \ 

He consulted and was given medicine for peptic ulcer 
by Dr. Hess on three or four da vs, beginning November 
7, 1927. Dr. Hess took X-ravs. He consulted Dr. Hess 
again September 11. 1928 (two weeks before policy), 
and was given an additional supply of medicine. Held 
no fraud, following C. 0. A. and United States Supreme 
Court case. 

In Mo. State L. 7. Co. y. T Vitt. 256 S. W. 46 at 47, 
appear the following questions and answer 


s • 


“(d) That all statements and answers written 
herein, as well as those made, and to be made, to the 
medical examiner in Part II of this application are 
full, true and complete. 

* * * * * 


“(5) Detail all illness, disease, operations, acci¬ 
dents or injuries you have had since childhood. (Give 
clinical history l>elow.) Operation: Appendicitis. 
Date—Year: 1917. Month: July. Duration: 2 weeks. 
Complications: None. Results: Good. Name of 
medical attendant: Dr. J. P. Runyan, Tattle Rock, 
Ark. 


t 



“(G) (d) Has any physician ever expressed an 
opinion that your urine contained sugar or albumen 
or casts? (Give details.) 

“(6) (d) No. 

# *■ * * * 

i 

“ (8) Are you now in good health? Tij not, what 
is the cause? j 

“ (8) Yes. 

“I certifv that the above answers ard full, cor- 
root, and true, and agree that all of the above shall 
constitute Part II of my application.” | 

And at page 47 the Court said: j 

“1. It is claimed that the testimony rejects that 
the answers made in the application were) not full, 
correct and true because appellant concealed the 
fact that he was confined to the house fof over 13 
weeks on account of sickness in 1918; tln(t he was 
totally disabled for 14 weeks in 1920 on account of' 
a fall from a tree; that he had high blood pressure 
in February, 1921, and was under medical jreatment 
on that account until the policy was issued; 
had nephritis and arterio sclerosis. 

(1, 2) Concerning the illness in 1918, it appears 

from the testimonv that it was the result of a 

% 

malarial condition, followed by an operation for ap¬ 
pendicitis and adhesions. This operation was 
divulged to the company in the answer made, and 
the name of the attending physician was ^iven, so 
the com pan// had an opportunity to investigate and 
satisfy itself whether the operation and ttie illness 
incident thereto had materially affected his health 
and longevity. It is the law that the injured, in 
answering such a question as that propounded, is 
only required to detail such illnesses, diseases, opera¬ 
tions, accidents or injuries which had materially af¬ 
fected his health or longevity. National [Annuity 
Ass’n v. Carter , 98 Ark. 495, 132 S. W. 633 * * # .” 
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This Court is committed to the doctrine that- 


* # ■>» 


‘‘Where answers in an application for w in¬ 
surance contstituted merely representations, a mis¬ 
representation * * * will not avoid the policy unless 
willfully or knowingly made with intent to deceive. 1 ” 
Metropolitan Life Ins. Co. v. Johnson , 105 Ark. 101, 
150 S. W. 


Statements as to medical attendance or consultation 
with physicians if untrue avoid the policy; but the court 
will construe the language favorably to the insured if it 
can do so, and will relieve him if the questions are in any¬ 
wise ambiguous, i .V. Y. Life Ins. Co. v. Baker , 85 Fed. 
647, '27 C. C. A. 658 (construed to refer only to serious 
illnesses); Stewart v. Equitable Mat. L. Assn.. 110 Iowa 
528, 81 X. AY. 782) (question held ambiguous as to time); 
Rupert v. Supreme Court, 94 Minn. 293, 102 X. W. 715 
(answers did not purport to be full and complete; policy 
not avoided); Hale v. Life Ind. <C Invest. Co., 65 Minn. 
548, 68 X. W. 182 (answer incomplete on its face; if com¬ 
pany wanted more names it should have asked for them). 
So also Fitch v. Am. Popular Life Ins. Co., 59 X. V. 557, 
17 Am. Rep. 372, and Dilleher v. Home Life Ins. Co.. 69 
N. Y. 256, 25 Am. Rep. 182; Ilenn v. Mut. Life Ins. Co.. 
67 X. J. L. 310, 51 Atl. 689 (disclosure of one other 
consultation construed to be enough); Billings vs. Met. 
Life Ins. Co., 70 Yt. 477, 41 Atl. 516 (disclosure of one 
physician construed to be enough). Thus if the appli¬ 
cant names a doctor as his attending physician, this may 
not avoid the policy, although the physician is not the 
usual medical attendant, for the statement mav still be 
true. Cushman v. V. S. Life Ins. Co., 70 X. Y. 72. 

In one case the question was, “Xame and residence 
of family physician?” and the answer was, “Refer to 
Doctor Mills”. The proofs showed that Doctor Mills 
was not the physician of the insured, but the court held 
that upon this ambiguous form of response it was proper 
to leave the question of forfeiture to the jury. Higgins v. 
Phoenix Mut. Life Ins. Co., 74 X. Y. 6. 
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Many authorities lay down the rule Hint [a consulta¬ 
tion or attendance for slight temporary ailments need not 
be mentioned by the applicant. Hubbard v. Mat. Res. 
Fuad L. Assn., 100 Fed. 719, 40 C. C. A. GG;j; Franklin 
Life Ins. Co. v. Galliyan, 71 Ark. 297), 100 Am. St. R. 73; 
Bin menthol v. Berkshire L. I its. Co., 134 Mich. 216, 96 
X. \Y. 17; Plumb v. Penn. Mitt. Life Ins. Co., 108 Mich. 
94, 67) X. W. 611; Looker v. Security Trust Co., 26 App. 
Div. 372, 49 X. Y. Supp. SI4, affirmed 165 X.j Y. 608, 58 
X'. E. 1093 (treated for sores on his head);! Crosby v. 
Security Muf. Life Ins. Co., 86 App. Div. 89, 83 X. Y. 
Supp. 140 (slight ailment); Chinnery v. U. S. Industrial 
Ins. Co., 15 App. Div. 515, 44 X. Y. Supp. 581 (trivial 

years be- 
L Div. 424, 


treatment on one occasion in hospital many 
fore); Genuny v. Met. Life Ins. Co., 60 App 
69 X. Y. Supp. 1041 (date when last under physician’s 


\j. 310, 51 
Term. 49, 


care); Henn v. Met. Life Ins. Co., 67 X. J. 

All. 6S9; I Voodieard v. Iowa Life Ins. Co., 10-1 
56 S. AY. 1020. 

If tlie policy provides that, if any statements in the 
application are in any material respect untrue, tin* com¬ 
pany may cancel the policy [Union Central Life Ins. Co. 
v. Pauly, 8 Tnd. App. 85, 35 X. E. 290), a false 
regarding’ medical attendance will not bo cons 
warranty, so as to avoid the policy. 

In Diamond v. Metropolitan Life Ins. G’b.. 116 N. 
Y. S. 617, insured was examined before the policy was 

lad never 
had been 
nent. lie 
wife stat- 


statement 
rued as a 


issued, and stated in his application that he 

been treated in a dispensary, when he in fact 

so treated a voar before for an unknown aih 

* 

died about 8 months after he was insured; his 
ing that lie had boon ill about 2 months, and tjwo physi¬ 
cians who attended him at his death testifyii 
their opinion he had been “ill” for 14 monjlis and 2 
years, respectively, and that he died of pulmon; 
eulosis, but did not state the nature ol‘ his illness. It 
was held that it could not be said that the company would 
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have rejected the policy, had it known that insured had 
been treaded in a dispensary, and there was not a breach 
of warranty, so as to avoid the policy. 

In I I (tie v. Sovereign Camp, W. 0. IT., 143 Tenn. 
555, 226 S. W. 1045, it was held that a statement that the 
applicant had not been treated by a physician during 1 the 
preceding five years would not avoid the policy, though 
he had summoned a physician during an attack of asthma, 
from which he recovered, and had obtained a prescrip¬ 
tion to reduce weight, since the representations were as 
to matters not contributing to his death. 

In Xetr York Life las. Co. v. Baker. 83 F. (547, 26 
C. C. A. 658, affirming (C. C.) 77 F. 550, the applicant 
was asked to give particulars as to any serious illness, 
and this question was followed by an inquiry as to con¬ 
sultation of physicians. It was held that the applicant 
was justified in assuming that the question referred to 
consultation for serious illnesses. 

Similarly, in Travelers' Ins. Co. v. Pomerantz, 124 
Misc. Rep. 250, 207 X. Y. S. SI, it was held that the state¬ 
ment, “Nor have I received medical or surgical atten¬ 
tion within the past five years, ' * * except as herein 
stated," mast be read in connection trill precedin'/ state¬ 
ment that “1 am not deformed: 1 have had no bodily or 
mental disease", and was not a misrepresentation, un¬ 
less such treatment within live years was for bod'd ij or 
mental infirmiti/ or disease. 

These two cases restrict question 10 to diseases, and 
the diseases named in question 14 in the case at bar. 

In a New York case the applicant for insurance had 

stated that she had never consulted a physician, whereas 

in fact she had been attended by a woman physician. For 

what purpose or complaint did not appear, although there 

was an attempt to show it was for constipation. It was 

held error for the trial court to dismiss the complaint on 

this bare fact: that the question did not “require the 

assured to recall the occasion of overv illness, great or 

• * 

little * * * everv headache or cold * ’ * when a phvsician 
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had prescribed for her a cathartic, a quinine pill or other 
simple remedy ? \ Nowak v. Brotherhood of American 


Yeomen, 249 X. Y. 78, 162 X. E. 589. Samel 


l 252 X. Y. 


465, 169 X. E. 647. 

An insurance policy is not avoided, though insured 
did not disclose a sickness after an operation where the 
operation was divulged to the insurer, and t(ie name of 
the physician in attendance was given, so that insurer 
could have investigated the effect of operation and ill¬ 
ness upon the health and lonyevity of the insured. Mis¬ 
souri State Life Jus. Co. v. Witt, 161 Ark. 148, 256 S. W. 
46. ’ I 

In Golding v. Modern Woodmen of America, 213 Mo. 
App. 171, 2; )0 S. AY. 933, it was held that where insured, 
in answer to a question as to the diseases for which he 
had consulted a physician, designated the disease as ton- 
silitis, when in fact it had been influenza, and the insurer 
did not insist upon the name of the physician irho had 
treated him, from whom the correct designation of the 
disease could hare been obtained, the answef does not 
defeat recovery on the certificate, in the saine case it 
was said that the fact that the applicant named one dis- 


physician 
* which he 


ease as one for which he had been treated bv a 
does not imply that it was the only disease fo\ 
had been so treated. 


Point IX. 


An answer by an applicant for insurance that he 
had not had a named disease is not false and fraudulent 
unless he "knowingly had had the disease of such a char¬ 
acter so well defined and marked as to materially derange 
his system, that is, some chronic disease; a mild form 
of disease and diseases that are not considered serious 
do not have to be mentioned in the application. 

Conn. Mut. Life Ins. Co. v. Union Trust Co., 112 U. 
S. 250, 28 L. Ed. 708, held: 
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To the question, in an application for insurance 
upon life, whether the applicant had ever had the 
disease of ‘‘affection of the liver’’: the answer was, 
No; held, that the answer was a fair and true erne, 
within the {meaning of the contract, if the insured 
had never had an affection of that origin which 
amounted to disease: that is, of a character so well 
defined and marked as to materially disturb or de¬ 
range for a time its vital functions; that the ques¬ 
tion did not require him to state every instance of 
slight or accidental disorders or ailments affecting 
the liver, which left no trace of injury to health and 
were unattended by substantial injury or incon¬ 
venience or prolonged suffering. 


And the Court said: 


“This brings us to the consideration of ques¬ 
tions more directly involving the merits of the case. 
The first of these relates to the refusal of tho court 
to instruct the jury that if they believe. “On the evi¬ 
dence, that the insured ever had had affection of the 
liver before the presentation to the defendant of the 
application for insurance, the policy is void, and the 
defendant is entitled to a verdict”. This instruc¬ 
tion was refused and the court, among other things, 
said to the jury that disease implied a substantial 
attack of illness, or a malady, which had some bear¬ 
ing on the general health of the insured: not a si if/h f 
illness or temporary derail ye me at of the f mictions 
of some oryan. 

The defendant's request for instruction was 
properly denied , for the reason that it might have 
been construed as requiring a verdict for the Com¬ 
pany, upon its appearing simply that the insured, 
prior to his application, had experienced a slight, 
temporary affection of the liver, which had no ten¬ 
dency to shorten life, and all the symptoms of which 
had disappeared, leaving no trace whatever of in¬ 
jury to health. The insured was directed to answer 
Yes or Xo, as to whether he had ever had certain 
diseases, among which was included “affection of 
liver”. It is difficult to define precisely what was 
meant by “affection of liver” as a disease, and the 
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difficulty is not removed bv the evidence!of the onlv 
physician who testified upon the subject! While lie 
would ordinarily understand affection of {lie liver 
to mean some chronic disease of that nm/an, vet it 
is not, he savs, strictly a medical term, but a general 
expression, which, by itself, may include acute as 
well as chronic disease of the liver. It|e describes 
it as “a bi<r bag to put many diseases iiji”, and ob¬ 
serves that it “would cover anything iii the world 
the matter with the liver”. It seems to the court, 
however, that the Company, by its question, sought 
to know whether the liver had been so affected that 
its ordinary operations /cere serionsl// disturbed or 
its vital power materially weakened. It was not con¬ 
templated that the insured could recall, with such 
distinctness as to be able to answer categorically, 
every instance during his manhood, of accidental dis¬ 
order or ailments affecting the liver, which lasted 
only for a brief period and was unattended by sub¬ 
stantial injury or inconvenience or prolonged suf¬ 
fering. I d/I ess he had an affection of the liver that 
amounted to disease , that is of a character so well 
defined and marked as to materially deranye for a 
time the functions of that oryan , the answer that he 
had never had the disease called affection of the liver 
was a “fair and True” one; for such am answer in¬ 
volved neither fraud, misrepresentation, evasion, 
nor concealment, and withheld 710 information as to 
his physical condition with which the Company ought 
to have been made acquainted. The charge, upon 
this point, was in accordance* with these views, and 
no error was committed to the prejudice of the Com¬ 
pany.” 

Densby qualified his answers by referring to the 
operation and the hospital and tin* doctor where all the 
data we now have could have been obtained. 

Tie most assuredly would not have mentioned Dr. Or- 
cutt and the hospital and the accident dating back to 
if he had intended or expected to deceive|or conceal 
anything. Furthermore, he told of the pus discharge, 
and if the reference below to I)r. Orcutt did nbt refer to 
both the pus discharge and to the operation uinjler the do- 
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cision, the company cannot complain, as it did not make 
further inquiries. 

In the W est ease above under Point VFIL it is held 
that the insured must know lie has the disease that the 
company claims he has, and the only testimony of any 
knowledge by Densby of any tumor was that of Orcutt, 
in which he was inclined to think lie did not name the 
disease, but if be did it was a benign tumor which he men¬ 
tioned to him in 11)26 and for which he performed an 
operation and cured and under tin* authorities where one 
has been cured, it is not fraudulent to deny having such 
a disease*, and the description of the discharge from the 
eye which Densby admitted in bis answer evidently re¬ 
ferred to the benign tumor which the doctors so often 
called a “tumorous mass/’ There was nothing to show 
that lie did not refer to that and intend that by the dis¬ 
charge. 

Tn World Mitt. Ins. Co. v. Schultz. 73 Til. 586, the 
Court held that, in response to the question whether lie 
was subject to dyspepsia, the applicant was not obliged 
to disclose the fact that, but a year previous to the appli¬ 
cation, while afflicted with an abscess, lie had dyspepsia 
to a certain extent. Similarly, in Morrison v. 1 Ciscons/'n 
Odd Fellows' Mut. Lift' / n v. Co.. 51) Wis. 162. 18 X. W. 

‘•>, it was said that one applviag for life insurance mav 
have dyspepsia in a mild form without misrepresenting 
when stating that bis health is sound. 

Illinois decisions are controlling in this ease. 

Moulor v. Jl/n. Life Ins, (’<>.. Ill l.\ S. 346, held: 


An applicant for life insurance was required to 
state eatcgoricallv, whether he had ever been af- 
dieted with certain specified diseases, lie answered 
that he had not. Upon an examination of the sev¬ 
eral clauses of the* application, in connection with the 
policy, it was held to bo reasonably clear that the 
company required, as a condition precedent to a 
valid contract, nothing more than that the insured 
would observe good faith towards it. and make full. 



direct and honest answers to all questions, without 
evasion or fraud and without suppression, misrep¬ 
resentation or concealment of facts with! which the 
company ought to be made acquainted. 

In the absence of explicit stipulations requiring 
such an interpretation, it should not be inferred that 
the insured took a life policy, with the understand¬ 
ing that it should be void, if at any time in the past 
he was, whether conscious of the fact or n§t, afflicted 
with the diseases, or any one of them, specified in 
the questions propounded by the company. Such a 
cousiruction of the contract should he avoided, un¬ 
less clearlv demanded bv the established I rules gov- 
erning the interpretation of written instruments. 


And the Court said: j 


“But it is contended that if the answers of the 
assured are to bo deemed representations only, the 
policy was, nevertheless, forfeited, if those repre¬ 
sentations were untrue in respect of any matters ma¬ 
terial to the risk. The argument is, that if the in- 
sured was, at the time of his application or had been 
at any former period of his life, seriously or in an 
appreciable sense, afflicted with scrofula, jasthma or 
consumption, his answer, without qualification, that 
he had never been so afflicted, being untrue, avoided 
the policy, icithout reference to any knowledge or 
belief he had upon the subject. The soundness of 
this proposition could not be disputed if, as assumed , 
the knowledge or good faith of the insured, as to the 
existence of such diseases, was, under the| terms of 
the contract in suit, of no consequence whatever in 
determining the liability of the company. But is 
that assumption authorized by a proper interpreta¬ 
tion of the two instruments constituting thejcontract,? 
We think not. 

Looking into the application upon th^ faith of 
which the policy was issued and accepter!, we find 
much justifying the conclusion that the (Company 
did not require the insured to do more, whlen apply¬ 
ing for insurance, than observe the utmost good 
faith, and deal fairly and honestly with it, in respect 
of all material facts about which inquiry is made, 
and as to which he has or should be presumed to 
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liave knowledge or information. The applicant w 
required to answer yes or no as to whether he had 
been afflicted with certain diseases. In respect of 
some of those diseases, particularly consumption, and 
diseases of the lungs, heart and other infernal or¬ 
gans, common experience informs us that an indi¬ 
vidual mag have them, in active form, without at 
the time being conscious of the fact, and beyond the 
power of anyone, however learned or skillful, to dis¬ 
cover. Did the Company expect, when requiring 
categorical answers as to the existence of diseases 
of that character, that the applicant should answer 
with absolute certainty about matters of which cer¬ 
tainty could not possibly be predicated/ Did it in¬ 
tend to put upon him the responsibility of knowing 
that which perhaps no one, however thoroughly 
trained in the study of human diseases, could possi- 
blv ascertain. 

We shall he aided in the solution of these in¬ 
quiries by an examination of other questions pro¬ 
pounded to the applicant. In that way we may as¬ 
certain what was in the minds of the parties. 

Beyond doubt, the phrase “other known cause", 
in the fourteenth question, serves the double purpose 
of interpreting and qualifying all that precedes it in 
the same clause or sentence. 


If it be said that an individual could not be af¬ 
flicted with file diseases specified in tin* application, 
without being cognizant of the fact, the answer is 
that the jury would, in that case, have no serious dif¬ 
ficulty in finding that he had failed to communicate 
to the Company what he knew or should have known 
was material to the risk, and that, consequently, for 
the want of fair and true answers the policy was, by 
its terms, null and void. But, whether a disease is 
of such a character that its existence must have been 
known to the individual afflicted with it, and, there¬ 
fore, whether an answer denying its existence was 
not fair and true answer, is a matter which should 
have been submitted to the jury. It was an erroneous 
construction of the contract to hold, as the court be¬ 
low did, that the Company was relieved from lia¬ 
bility if it appeared that the insured was, in fact. 
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afflicted with the diseases, or any of them[ mentioned 
in the charge of the court. The jury should have been 
instructed, so far as the matters here uijder exami¬ 
nation are concerned, that the plaintiff vjas not pre¬ 
cluded from recovering on the policy, uiiless it ap¬ 
peared from all the circumstances, including the na¬ 
ture of the diseases with which the insured was al¬ 
leged to have been afflicted, tliat he kneir, or had, 
reason to believe, at the time of his application, that 
he iras or had been so afflicted.' 7 

j 

Livingood v. .V. Y. L. I. Co., 287 Pa. 12S; 134 AtJ. 
474, held if insured states Ik* is in good health, reason¬ 
ably believing this to be true, recovery mav be had, al- 
though he had insidious disorder (consumption). lie is 
not charged with knowledge of existence of latent dis¬ 
eases. 

Dr. Orcutt, witness for appellee, testified tl 
had ‘‘no cancerous infection” in January, 19: 

38), and that he never told Densby his “suspicions”, 
which were of a latent disease. 

Joyce, in his Second Edition on Insurant 
states the rule: 


tat Densby 
l>9 (R,, 35, 


e, p. 3333, 


“Put bv the use of the term ‘illness! 
mice contracts, not every indisposition, sic 
order, or ailment, no matter however sli 


garded as intended. There must lie somj? derange¬ 
ment of the vital functions, something w 

general soundness and health of the svs 
»* • 

fected or impaired as distinguished from 
is merely slight and temporary; the physical condi¬ 
tion ought to 1 m* affected in some degree reasonably 
sufficient to constitute* a factor in estimating the 


m msu id¬ 
leness, dis- 
ght, is re- 


lereby the* 
tern is af- 
fhat which 


emporary 
health, or 


duration and safety of the risk. A slight 
attack which do(*s not sensibly affect the 
tend to weaken or undermine the constitution, should 
not be held to const itute an * illness V’ 

“A mere temporary indisposition, not serious 
in its nature '* T * * ‘Illness* as used means 
or ailment of such a character as to affec 


a disease 
t the gen¬ 


eral soundness and healthfulness of the System se 
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riously, and not a mere temporary indisposition 
which does not tend to undermine and weaken the 
constitution of the insured/’ Billings v. Metropoli¬ 
tan Life Inc. Co.. 70 Vt. 477, 482, 41 Atl., 518, per 
Thompson, J. (decided in 1S98). Same definition in 
Miller v. Mar gland Casualty Co.. 193 Fed. 343, 113 
C. C. A.. 267, 41 Ins. L. F. 990: Prudential Ins. Co. 
of America v. Sellers , 54 Ind. App. 326, 102 X. E. 
894, 42 Ins. L. J. 1692, 1698, also quoted in Poole v. 
Grand ('ircle Women of Woodcraft, 18 Cal. App. 
451, 123 Pae. 349. 41 Ins'. L. 3. 1148.” 

Jovce aerain: 


“And where insured is required to give full 
particulars p£ any illness had since childhood ; it 
would l)e absurd to suppose that to properly answer’ 
such question ‘within the true intent of the inquiry, 
the insured must enumerate’ all the ‘aches and ills, 
however slight, transitory and harmless, which lie 
had had since his childhood to the date of the appli¬ 
cation. Clearly such was not the scope of the in¬ 
quiry/ ( Billings v. Metropolitan Life Ins. Co.. 70 
Vt. 477. 482. 41 Atl. 518, per Thompson, J.)” 

“Ailment” likewise means somethin^ whorcbv 
health is seriously impaired, the vital organic func¬ 
tions affected or deramred and the constitution sub¬ 
stantially weakened {National Americans v. Bitch. 
121 Ark. 185, 180 S. W. 488.) And the fact that as¬ 
sured has for a Iona* period suffered from an ail¬ 
ment does not avoid the policy where his constitu¬ 
tion is not affected thereby and there is no bad faith 
on liis part. (La Cempapule T) y Assurance La Cana- 
dienne v. Telesphore Pilot. Rap. Jud. Queb., 5 B. R. 
521.) And where questions and answers as to con¬ 
sulting a physician, having had appendicitis and 
“any illness, ailment or injury” were made warran¬ 
ties, it was declared per McCarty, J.: “We think 
the better reasoned decisions in this class of cases, 
and those more in accord with our ideas of justice, 
are to the effect that where the false statements re¬ 
late to mere temporary ailment, or to a slight in¬ 
disposition. that in no way tended to impair or in 
anv wav nrojudiciallv influence the health or longev- 
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ity of the insured, such statements will i|iot render 
the policy or certificate void”; and it was accord¬ 
ingly so held. (Bednarek v. Brotherhood] of Ameri¬ 
can Yeomen, — Utah —, 157 Fac. 884.) j 

i 

Manhattan Life Ins. Co. v. Carder, 82 F^d. 986 at 
988, 989; 27 C. C. A. 344 (4th C. C. A., Opinioi^ by Judge 
Goff), held that an attack of gastric initation of the in¬ 
testinal canal does not make untrue a stateinent (al¬ 
though the representation was a warranty)! of good 
health since it is an indisposition which is seldonji or never 
fatal, and did not cause insured's death, even though it 
may have rendered him more subject to his fafal attack 
some three weeks later. 

After considering the West case, particular attention 
is called to Mays v. New Amsterdam Casualty Company, 
40 App. 1). C. 249, where the court held; | 

A statement printed in an application for acci¬ 
dent or disability insurance, requiring a declaration 
on the part of the applicant that he has not received 
medical or surgical attention within a period of five 
years, must receive a reasonable interpretation, and 
does not relate to the opinion of a physician concern¬ 
ing a slight and temporary indisposition, leaving no 
impress upon the mind; and where, in an action 
upon the policy issued on such application, the evi¬ 
dence is conflicting as to the applicant’s receiving 
such attention, it is for the jury to determine, under 
proper instructions, whether, within the meaning of 
such statement, his answer thereto was a |fair and 
true one. | 

A statement printed in an application for ac¬ 
cident or disability insurance, to the effect (that the 
applicant is “in sound condition, mentally imd phy¬ 
sically”, does not require the applicant to |do more 
than state his honest belief that he is not buffering 
to an appreciable degree with any bodily I ill; and 
where, in an action upon the policy issued Jon such 
application, the evidence is conflicting as to]whether 
the applicant was “in sound condition” physically 
at the time the policy was issued to him, the [question 
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is for the jury to determine. (Following 1 Ilealy v. 
Metropolitan L. Ins. Co., 37 App. 1). C. 240.) 

In Mutual Ben. Life Ins. Co. v. Wise, 34 Md. 582, 

the court said that where the applicant’s attention lias 

been directed to certain diseases particularly named, and 

he has answered in the negative the question whether he 

has had anv sickness within 10 years, his failure to dis- 
• • 

close an inflammation of the throat, which, when slight, 
is not called a sickness and is not likely to threaten life, 
is not a fraudulent concealment, as the applicant may 
have naturally supposed that the question referred to 
diseases of the same el-ass as those specifically mentioned. 
In support of this case may he cited Ames v. Manhattan 
Life Ins. Co.. 40 App. Div. 465, 5S X. V. Supp. 244: En¬ 
dowment Ranh Knights of Pythias v. Cogbill, 99 Tenn. 
28, 41 S. W. 340: United Breathren Mat. Aid Soc. v. I\ in¬ 
ter, 12 Wkly. Xhtes Cas. (Pa.) 76: Boos v. World Mat. 
Life Ins. Co., 6 Thomp. & Co. (X. YY.) 464, 4 Hun (X. 
Y.) 133. 

“What is to l>e understood bv ‘serious illness’? 

If anv sickness which mav terminate in death, then 
• • 

it must embrace almost every distemper in the entire 
catalogue of diseases. To give such an interpreta¬ 
tion to this expression, would, we have no doubt, 
defeat a recovery in a large majority of the certifi¬ 
cates issued bv the society. The true construction 

» * 

of the language must be that the applicant has never 
been so seriously ill as to permanently impair his 
constitution^ and render the risk unusually hazard¬ 
ous.” Keiper v. Equitable Life Assur. Soe., 159 Fed. 
206. 


In answer to the question, “Have you ever had any 
difficulty with your head or brain?” the applicant said, 
“Xo”; and the court decided that the question called for 
a functional or organic derangement, and that periodic 
headaches, though severe, did not constitute a ground for 
forfeiture. Higbie v. Guardian Mut. Life Ins. Co., 53 
X. Y. 603. 






The fact that the applicant was afflicted wi th dyspep¬ 
sia six months or more before the application was signed, 
did not make untrue his statement that he was pot subject 
to dyspepsia at the time of the policy. World J hit. Life 
Ins. Co. v. Schultz , Ill. 586 (dyspepsia temporarily con¬ 
nected with the abscess); Levic v. Met. Life I)is. Co., 162 
Mass. 117, 39 X. E. 792 (as to hernia, questiop was con- 
strued as referring to time of application). Statements 
refer to time of closing the contract, therefore, material 
changes pending negotiations should he j disclosed. 
Thompson v. Travelers' his. ('o., 13 X. Dak. 444, 101 
X. IV. 900; nephritis, Malshak v. Metropolitan Life Ins. 
Co., 134 Misc. 640, 236 X. V. Supp. 300. Good health is 
consistent with a touch* of dyspepsia, Morrison v. Wis. 
Odd Fellows 7 Mat. Life Ins. Co., 59 Wis. 162, 18 X. W. 
13. With a slight bilious attack, Mutual Reserve Fund 
L. Assoc, v. Oglctree. 77 Miss. 7, 14, 25 So. 869. With a 
mere cold. Met. Life Ins. Co. v. McTague, 49 X. J. L. 
587, 9 Atl. 766, 60 Am. Rep. 661 ; Sieverts v. National 
Ren.. Assoc.. 95 Iowa 710. 64 X. W. 671 ; Northwestern 
Mat. Life Ins. Co. v. Woods, 54 Kan. 663, 39 Pac. 189. 

In Horm v. Amicable Mat. Life Ins. Co.. 64 Barb. 
(X. Y.) 81, the court lays down the principle that the rule 
as to life policies is different from that in fire ahd marine 
policies. The applicant may now know enough 
human system to be aware of the existene 


about the 
3 of some 


4; Stand- 
94: Tenn. 


disease affecting a vital organ, and in such case it cannot 
be considered that the applicant has warranted himself 
to be free from disease. 

The court look a similar position in I§uights of 
Pgt bias v. Rosen fcld, 92 Tcnn. 508, 22 S. W. 2( 
ard Life <0 Accident Ins. Co. v. Lauderdale, 

642, 30 S. W. 732; Endowment Rani:, Knights of Pythias, 
v. Cogbill, 99 Tenn. 28, 41 S. W. 340; Chicago \Guaraiity 
Fund Life Soc. v. Ford, 104 Tenn. 533, 58 S. wj 239. See 
also Mueller v. New York Life Ins. Co., 221 111. |App. 420. 

In IIogle v. Guardian Life Ins. Co., 29 X. jY. Super. 
Ct. 567, 4 Abb. Brae. X. S. 346, where the applicant an- 
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swercd in tlio negative the question whether he had over 
had any serious illness, it appeared that lie had been ill 
a month before he made his application. The court re¬ 
garded his answer merely as an expression of opinion, 
and not a warranty or absolute representation. The ill¬ 
ness was recent, and could, therefore, not have been for¬ 
gotten by him. and, if he did not consider it a serious 
illness, the question did not call for an affirmative an¬ 
swer. The court regarded this as especially true in this 
case, as the applicant was apparently confirmed in his 
opinion as to the, character of the illness by physicians 
who testified. Similarly, in Supreme IDtliny Fraternal 
Mystic Circle v. Crawford , (Tex. Civ. App.) 75 S. W. 844, 
il)o applicant’s answer that he had never had a serious 
illness was regarded as a mere expression of opinion, 
which, though tlu> fact was untrue, would not avoid the 
policy, uitless Jic kune of the falsify. 

In sever;;! cases the courts have taken cognizance of 
the fact that a mere layman cannot be presumed to know 
the existence of a disease which a physician cannot dis¬ 
cover, or about which phvsiciar.s differ in oninion. 

i • 4 

This was recognized in Sehnihle v. 'Washington Life 
Ins. Co.. 9 Phila. (Pa.) 13(>; KcGiley v. Trarefers' Ins. 
Co.. 1ST Pa. 197. 40 All. 80S; Deris v. Sit prone Lodye 
f\ r. 'ujhIs of Honor. .‘>5 App. Div. .‘>54, 54 X. V. Supp. 1023; 
and in the often cited case of Insurance Co. v. Trefz. 104 
U. S. 197. 2(> E. Ed. 70S. affirming 24 Fed. Cas. 177. 

In the Trcfz case tIso applicant had answered in the 
negative the question whether he had ever had certain 
diseases, including disease of the brain. He had suf¬ 
fered from sunstroke. While true sunstroke is regarded 
by physicians as a disease of the brain, the ordinary 
case of heat prostration called sunstroke is not sun¬ 
stroke, and is not a disease of the brain. The court, 
therefore, considered the answer of the applicant as 
simply a statement that he had never been sick with 
disease of the brain, and in the absence of proof that 


what ho called sunstroke was in fact true sunstroke, it 
could not bo said that his answer was false. j 

Even if the answer of Densbv as to the tunfor was not 
sufficiently mentioned in the reference to the eye opera¬ 
tion, which Dr. Orcutt testified was to remove {he benign 
tumor, it then seems clear, under the Trefz lease, that 
when he, Densbv, said he had not had a tumoii he meant 
a malignant or cancerous tumor, as the word t{imor is in 
the same sentence as the word cancer. It is (restricted 
to tumors that are cancerous and malignant!. 

In Frency v. Fidelity <£■ Casualty Co. of New York, 
135 AYis. 259, 115 X. AY. 869, 17 L. R. A. (N.jS.) 1011, 
it was held that a warranty in an accident policy that 
insured had not had and was not suffering from bron- 
chitis must be given a reasonable interpretation in arriv¬ 
ing at the intention of the parties; and, though bron¬ 
chitis as a medical term is defined as inflammation, acute 
or chronic, of the bronchial tubes, or any part] 
it must hr used in its limited sense as meaning 
disease which will not yield readily to treatment, and 
which tends to impair the health and strength of insured, 
and does not include an acute attack from whiefh he had 
fully recovered at the time the policy was accepted. 

In Green v. National Annuity Ass 9 n , 135 If. 586, 90 
Ran. 523, where an applicant for a benefit certificate 
stated in his application, in answer to whether luj‘ had had 
nnv disease within five vears, that he had uraemia about 
a year previous, when, in fact, it had been t}ut seven 
months previous, it was held, that such misstatdment did 
not invalidate his certificate. It was said in the ^ame case 
that a statement in an application for a benefit certificate 
that insured had suffered from uraemia, but als[> that he 
had never hern unconscious , was sufficient to cJiarge the 
insurer with knowledge that he was rendered unconscious 

thereby, since unconsciousness is a usual incident of this 
disease. 


of them, 
a chronic 
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In Columbia Life Ins. Co. v. Tousey, 153 S. W. 767, 
152 Ky. 447, it was held that a statement in the applica¬ 
tion, made January 28, 1910, that insured was in good 
health was not falsified by proof that in the middle of 
April following he was suffering from nephritis, from 
which he died in December following. 

The fact that the insured had kidney trouble is not 
inconsistent with an answer that he never had disease 
of the kidneys (Ilagan v. Metropolitan Life Ins. Co.. 104 
.Mass. 448, 41 X. E. 663). So, in Brown v. Metropolitan 
Life Ins. Co.. 65 Mich, 306, 32 X. W. 610, 8 Am. St. Rep. 
894, where the insured declared that he was in sound 
health, and there was evidence tending to show that the 
insured had Bright ? s disease, it was proper to instruct 
the jury that, in order to find the answers false, they 
must also find that the insured had some disease of a 
serious nature, and not a mere temporary ailment. 


hi Continental Life Ins. Co. v. Yung , 113 Ind. 162, 
15 X. E. 220, 3 Am. St. Rep. 630, where the applicant 
stated that he had never had a disease of the kidneys, and 
the evidence was conflicting as to whether the symptoms 
indicated a disease or some mere temporary derange¬ 
ment, due to a cold, the court held that, unless the ail¬ 
ment was of a character well defined and so marked as 
to derange for a time the functions of the organ, the 
denial of the existence of the disease would not avoid the 
policy. 


In Murphy v. Mutual Ben. Life cC Fire Ins. Co.. 6 
La. Ann. 518, the policy was on the life of the slave, con¬ 
ditioned that the slave should have had no chronic dis¬ 
ease at the time of the issuance. The policy was issued 
in June, and the slave died in October, the 23d. Bv the 
post mortem examination, made 15 hours after death, 
the physicians concluded that lie had died of chronic 
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inflammation of the intestines, and there was evidence 


that the slave had been attended for inflamni 


at ion of the 


bowels in July. The court held, however, tl|iat this was 
not a sufficient to show that the inflammation kvas chronic, 
in view of the fact that there had been nothing in the 
appearance of the slave prior to his last illness to indi¬ 
cate that he was not in sound health. Similarly, in Ohio 
Mat. Life Ass 9 it. v. Draddij, 8 Ohio X. P. 14Q, 10 S. & C. 
P. Dec. 591, the fact that the insured has snjffered from 
a stomach disorder of more or less serious nature is 
not such a fact that the failure to disclose it will avoid 
the policy, when it also appears that the applicant was 
not confined to his bed, but was able at rill times to 
pursue his ordinary avocation. j 

In Tucker v. United Life <0 Ace. Ass’u.i, 133 N. Y. 
548, JO X. K. 7-3, the applicant had answered, in re¬ 
sponse to a question, that he had never had consumption. 
It appears that he had consulted a physician regarding 
what he considered to be a cold. The physician how¬ 
ever, on examination of the sputum, discovered the pres¬ 
ence of germs of tuberculosis, and treated thU applicant 
for consumption, though he did not inform thje applicant 
that he had consumption. The examining* physician 
found no indication of disease of the lungs. The court, 
on the ground that the presence of the germs cannot be 
regarded as a sure indication that the disease had 
actually commenced, held that there was no fjalse repre¬ 
sentation. 

Quite similar were the facts in Metropolitan Life 
Ins. Co. v. Larson, So Ill. App. 143. 

In Metropolitan Life Ins. Co. v. Mitchell, 175 Ill. 
323, 51 X. E. 637, the applicant stated that jie did not 
have consumption; but he died of that disease jwithin one 
year after the policy was issued. The physician who 
treated him 2 months before his death, gave pis opinion 
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thal the disease had existed for 18 months. Another 
physician of large experience testified that one mav con- 
t ract consumption and die within 6 weeks. Idle examining 
physician found no derangement of the functions of the 
respiratory system. The court held that there was not 
sufficient evidence of a misrepresentation. 

The existence of chronic pharyngitis was held not 
to avoid the policy in Mutual Benefit Life Ins. Co. v. 
HTsc. 34 Md. 582, such ailment being a mere inflamma¬ 
tion of the throat, which, when slight, is not regarded 

as a disease , and is not likelv to shorten life. 

• 

In some cases, where the statements are regarded 
as representations merely, the intent of the applicant 
has been regarded as an important—if not , indeed, the 
coni roll i ng — factor. 

Tookcr v. Security Trust Co.. 26 App. Piv. .*>72, 41) 
X. Y. S. 814; Fidelity Muf. Life Ass’n v. Firklin, 74 Md. 
172, 21 A. 680, 23 A. 107; Reilly v. Catholic Order of 
Foresters. 200 [11. App. 320; Mueller v. Xetc York Life 
Ins. Co.. 221 Til. App. 420; Reserre Jjoan Life Ins. ( y o. v. 
Root. 67 Ind. App. 448. 118 X. K. 017; Beeler v. Supreme 
Tribe of Ren I fur. 106 Xeb. 853, 184 X. \V. 017; Kerp- 
chak v. John Hancock Mut. Life Ins. Co., 48 X. D. 205, 
183 X. AY. 1000. But see Snlliran v. Metropolitan Life 
Tvs. Co.. (Com. PI.) 12 X. Y. S. 923. 

This is the rule in the District of Columbia, as held 
in A r . IP. Ins. Co. v. West, 62 App. D. C. 381; 68 F. (2d) 
428, 62 AY. L. K 1 38, and it held that the company must 
be mislead. 

Tenth Assignment of Error—Answers 

Phoenix Life Ins. Co. v. Rad din, 120 U. S. 183, the 
Court held and said at page 100: 


“But where upon the fact of the application a 
question appears to be not answered at all, or to be 
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imperfectly answered, and in the insurers issue a 
policy without further inquiry , they waive the leant 
or im perfect ion in the answer, and render the omis¬ 
sion to answer mure fully immaterial. !Connecticut 
Ins. Co. v. Luehs , 108 U. S. 498; Hall jv. People’s 
Ins. Co.. 6 Gray, 185; Lorillard Ins. Cq. v. McCul¬ 
loch , 21 Ohio St. 176; American Ins. Co. v. Mali one, 
56 Mississippi, 180; Carson v. Jersey City Ins. Co., 
14 Vroom. 500 and 15 Vroom, 210; Lebanon Ins. Co. 
v. Kepler, 106 Perm. St. 28.” 

j 

Air a in at p. 191: | 

1 

i 

“Tin* 28tli printed question in the application 
consists of four successive interrogatories, as fol- 
lows; ‘lias any application been made to'this or any 
other company for assurance on the fife of the 
party? If so, with what result? What amounts are 
now assured on the life of the party, atid in what 
companies? If already assured in this company, 
state the number of policy.’ The only answer writ¬ 
ten opposite this question is ‘$10,000, Equitable Life 
Assurance Society.’ j 

“The question being printed in very jmiall type, 
the answer is written in a single line mid wav of the 

* I & 

opposite space, evidently in order to prevent the 
ends of the letters from extending above or below 
that space; and its position with regard to that 
space, and to the several interrogatories! combined 
in the question, does not appear to us to have any 
hearing upon the construction and effect of the an¬ 
swer. 

“But the four interrogatories grouped together 
in one question, and all relating to the Subject of 
other insurance, would naturally be understood as 
all tending to one object, the ascertaining of the 
amount of such insurance. The answer in its form 
is responsive, not to the first and second interroga¬ 
tories, hut to the third interrogatory only,j and fully 
and truly answers that interrogatory by stating the 
existing amount of prior insurance and in what com¬ 
pany, and thus renders the fourth interrogatory ir¬ 
relevant. If the insurers, after being thus truly and 
fully informed of the amount and the place of prior 
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insurance, considered it material to know whether 
any unsuccessful applications had been made for ad¬ 
ditional insurance, they should either have re¬ 
peated the first two interrogatories, or have put fur¬ 
ther questions. The legal effect of issuing a policy 
upon the answer as it stood was to waire their right 
of requiring further answers as fit the particulars 
mentioned in the Jsth question , to determine that 
it teas immaterial, for the purposes of their contract, 
whether any unsuccessful applications had been 
made, and to estop them to set up the omission to 
disclose such applications os a ground for avoiding 
the policy. The insurers y haring thus conclusively 
elected to treat the omission as immaterial, could 
not afterwards make it material by proving that it 
was intentional." 

The same ruling was made in the following cases: 

London Ass’n. Co. v. Mansi-1, L. 1\. 11, Cli. I). 363. 
('arson v, A. d. F. Co., 43 X. J. L. 306. 

IIif/gins v. Phoenix Co., 74 X. Y. 6. 

Dilliber v. Home Co., 69 X. V. 256. 

Ferine v. Croud Lodge , 51 Minn. 224: 53 X. W. 367. 

And in Hale v. Life Co., 65 Minn. 548; 68 X. \Y. 1S2 
the Court held if the Company had wanted more doctors' 
names, it should have asked for them. 

As Dr. Orcutt testified (1\., p. 35) that there was 

“no cancerous infection” in January, 1929, and Dr. 

Traube testified he did not discover anv cancerous in- 

% 

fection until the first of May, 1931, a month before 
Densby’s death, the Court below was not justified in find¬ 
ing for the defendant, as this Court in Ilealg v. Metro¬ 
politan Life Insurance Company, 37 App. D. C. 24t) at 
246, in reversing that case, said: 

“Taking into consideration the testimony of the 
physicians regarding the extreme difficulty of de¬ 
tecting tuberculosis in its incipience; their testimony 


as to the condition of the insured at the date of the 
policy; that they were not sure she had tuberculosis 
'until late in 1 ( .)09, many months after the issuance 
of the policy; the testimony of one physician as to the 
acute form of the disease: the testimony of the agent 
who procured the policy, and who had the! best of op¬ 
portunity to observe the insured; and tluf testimony 
of the brother, we think it is a question about which 
honest minds might easily differ, whet he j*, up to the 
time of the date of the policy, the insured was af¬ 
flicted with tuberculosis; in other words, whether 
or not she was then free from disease; and ‘in sound 
health’ within the meaning of the policy.’!’ 


In Prudential Insurance Co. v. Lear , 31 App. D. C. 
184, held good faith solely question for jury: it quoted 
and followed Moulor case, 111 U. S. 335, as follows: 


“The Court ruled, after a careful consideration 
of the application, upon the faith of which the policy 
was issued, that, notwithstanding the clause above 
quoted, the company ‘did not require the 
do more, when applying for insurance, th 


insured to 
an observe 


the utmost good faith, and deal fairly and honestly 


with it, in respect of all material facts al 


)out which 


inquiry is made'. The Court reached this conclu¬ 
sion because, taken together, the policy and appli¬ 
cation might be so construed.” i 


It distinguished “consulted physician” j and “at¬ 
tended by” physician and said at pages 192-3: 


“ However untrue the representations of the in¬ 
sured, it is expressly provided ‘that the policy shall 
be incontestable one year after its date |if ail due 
premiums shall have been paid’. This | provision 
lends itself to the interpretation that thej company 
intended to fix a time limit of one year witjliin which 
it might ascertain whether an application! had been 
made fraudulently to obtain a policy, add that if, 
at the expiration of one year, no evidence to that 
effect had been obtained, the company waived any 
further right to interpose such a defense.i’ 
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And again at page 192 the Court said: 

“The contention that, on the whole evidence, the 
jury should have been instructed to find for appel¬ 
lant, is without merit. The insured was not asked 
when she last consulted a physician. She was asked 
when she ‘was last attended by a physician’, and her 
answer was responsive to the question propounded. 
The evidence disclosed that she continued to work 
until about duly 26, 1906, and the company’s phy¬ 
sician testified that ‘she appeared in good health 
for one of her age’ when she applied for a policy. 
There was no direct evidence that she knew or even 
suspected, flint she had anemia , pernicious or other¬ 
wise, when the policy was issued, and we think the 
question of, her pood faith was properly left to 
the jury.” 


Eleventh Assignment of Error. 


The Court held that the admitting in the answer to 
question 14 that the insured had had a “chronic dis¬ 
charge of the eve", and then failed to give more data 
or name of physician, although it was Dr. Oreutt, the 
same physician named, was operating, that such failure 
to give the date or name the physician, avoided the policy. 
This is discussed in the preceding assignment of error, 
and this holding iis directlv contrarv to the statement of 
this Court in the West case quoted under Point YUI. 


Fourteenth Assignment of Error. 

The Court erred under the Fourteenth Assignment 

of Error (R., 26) in refusing to permit members of the 

familv of the deceased to testifv that neither thev or 
• • * 

(he insured had any intimation, information, or idea that 
the insured had anv inflammation or cancer or that there 
was anvthing to indicate same. 

Equitable Life Assurance Society v. Dunn, 61 F. (2d) 
4T)0 (C. C. A. 3), is abundant authoritv that familv should 

\ r 7 • 4 
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have been allowed to testify deceased did noj have can¬ 
cer or know it was suspicious or thought he ljad it. 

Insured admitted treatment for ‘‘acute bronchitis’ ? 
by Dr. Sheppard, but denied other doctor^, yet was 
treated by Dr. Blair, “July 12, 19, 20, 1928, t’or grippe, 
influenza or affection of the bronchial tubes p. 

Dr. Sheppard says when he treated deceased he had 
heart trouble. This widow denied and Court jield it was 
for jury to say whether Dr. Sheppard told liiiji. 

In O'Hara v. United Brethren Mutual Aid Society, 
134 Pa. St. 417,19 Atl. 683, the insured stated ih his appli¬ 
cation that he had had no medical attendance within the 
A physician testified that he had attended him 


vear. 


and prescribed for him within that time in thp presence 
of certain members of the family, who testified that they 
had no recollection of it. The Court held that} the ques¬ 
tion of breach was for the jury. 


Nineteenth Assignment or Error. 

j 

This assignment was to the Court’s refusing to ad¬ 
mit testimony that the appellee sought the policy in issue 
and also at its delivery an additional policy of $10,000. 
This holding was directly contrary to this Coiirt’s hold- 
ing in the West case, where it held that evidence bv an 

*• 7 i ^ * 

agent who secured the insurance that he had difficulty in 
getting the insured to take the policy, was competent 
where the issue was one of fraud. 


Twenty-First Assignment of Error 


This Assignment quotes the gist of Mr. Justice Cox’s 
decision (R., p. 70), which is heretofore quoted in this 
brief and which is directly contrary to the decision of 
this Court in the West case, which is quoted un^ler Point 
VIII. ! 
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Remaining Assignments of Error. 

The remaining assignments of error speak for them¬ 
selves and thev are more or less covered bv the argil- 
ments under the assignments and under the various 
points, but whether or not mentioned they are all relied 
upon as each one of the assignments of error is well 
taken. 


CONCLUSION. 


It seems clear that the Lower Court erred in denv- 

• 

ing judgment for the appellant under the 73rd Rule, 
and the judgment should be reversed with instructions 
to enter judgment for the appellant for $5,000, with in¬ 
terest from June 6, 1931, and costs. 

It seems that there can l>e no question that the ap¬ 
pellee was not entitled to defend because of the violation 
of Code 657, and also because there was no contest with¬ 
in a year from the date of the policy, and for the other 
reasons set out heretofore. The judgment below should 
be reversed and remanded with instructions to enter 
judgment for the appellant for $5,000, with interest from 
June 6, 1931, and costs. 

Respectfully submitted, 

RAYMOND M. HUDSON, 
MINOR HUDSON, 
i CHARLES E. GEORGE. 

February 15 , 1935, 

Wash ington, D. C. 
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No. 6334 

•Johanna Densby, Appellant, 

VS. 

Acacia Mutual Life Association, a Corporation 
of the District of Columbia, Appellee 

BRIEF ON BEHALF OF APPELLEE 

STATEMENT OF THE CASE 


We feel that appellant’s statement of the case 
is so lacking in clearness that we submit the follow¬ 
ing as a statement of the matters involved in this 
appeal. One Marshall 0. Densby made written 
application to appellee corporation for a policy of 
insurance upon his life in the sum of Five ^hou- 
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sand Dollars, said application being in two parts, 
Part I being signed by said Marshall 0. Densby on 
September 5, 1930; Part II being signed by said 
Marshall 0. Densby on September 9,1930. In Part 
II of this application applicant was asked certain 
questions, among which were the following: 

14. “Have you ever had any of the follow¬ 

ing diseases or symptoms? (Each question 
must be read to applicant and answered ‘Yes’ 
or‘No’. Give details below).” * * * 

“Cancer, tumors or ulcers of any kind?” 

To this question the applicant answered “No”. 

15. .“State below the particulars of all dis¬ 
eases, injuries or ailments for which you have 
been under medical treatment or observation.” 

To this the applicant replied that his right eye 
had been removed in 1926; that he had had one at¬ 
tack of two or three weeks’ duration; the attack 
was severe; that the remaining effect was the loss 
of his right eye. Asked for the “names and ad¬ 
dresses of attending physicians,” he answered, 
“Dr. Dwyte Orcutt, Chicago, Ill., St. Luke’s Hos¬ 
pital.” 


16. “Have you had any treatment not 
stated above? (Give names and addresses of 
physicians, ailments or diseases and dates.)” 
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To this question the applicant answered “No.” 
(R. insert 8.) 

This application was approved by appellee and 
policy No. 272244, to which a photostatic copy of 
the said application in two parts was attached, was 
issued to applicant October 1,1930. In this policy 
applicant’s wife, who was plaintiff below and is 
appellant here, was named beneficiary. (R. insert 
5.) Said policy contained, among other provis¬ 
ions, the following: 

“Incontestability 

“This policy shall be incontestable after one 
year from date of issue except for noh-pay- 
ment of premium.” (R. insert 6.) 

The insured, prior to and at the time he applied 
for insurance, and until his death, lived wif;h his 
wife (appellant) in Chicago, Illinois. He died in 
that city June 6, 1931, and proof of his death was 
executed by his widow, in Chicago, on June 25, 
1931, in which proof of death form the beneficiary 
(appellant) gave her address as 5931 Mjdway 
Park, Chicago, Illinois. (R. 32; insert 59; 64.) 

After the expiration of one year from date of 
issue of said policy of insurance, appellant filed 
suit thereon in the Supreme Court of the District 
of Columbia, being the case now before this 0ourt 
on appeal. 

By its pleas, defendant below raised, fir^t, the 
issue that the policy described in the declaration 
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was not the policy issued, this defense being based 
upon the contention that the policy issued con¬ 
tained conditions precedent to becoming operative, 
which conditions were not pleaded or alleged to 
have been performed in the declaration; also, that 
applicant had stated in his signed application that 
he had never had a cancer, tumor or ulcer of any 
kind, contrary to the facts, and also that he had 
not answered questions No. 15 and 16 in the ap¬ 
plication truthfully, in that he concealed the fact 
that he had been treated by other physicians for 
serious ailments, whereas his answer was that the 
only medical treatment which he had received was 
in connection with the removal of his eye in 1926, 
the facts being that he had been constantly under 
treatment for a dangerous condition of his eye, 
known to him to be serious, for which he had been 
treated by an X-ray specialist and an internist, 
whose names and treatments he did not disclose. 
The defense also established that, prior to the ex¬ 
piration of the contestability period, and prior to 
the institution of the suit now before this Court, 
appellee herein filed in the Circuit Court of Cook 
County, Illinois, a suit in Equity in which it prayed 
that the policy involved herein be decreed to be 
cancelled because of the aforesaid material mis¬ 
representations and fraud by the applicant, and be¬ 
cause at the time of the delivery of the policy, ap¬ 
plicant represented in writing that he was in good 
health, whereas he then knew he was suffering 
from a malignant cancer or tumor of the eye 
socket; that the said Circuit Court of Cook County, 
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Illinois, had jurisdiction of the subject ljnatter 
and of the parties, and had found that it had juris¬ 
diction of defendant to said cause, who was plain¬ 
tiff below; that a final decree had been entered in 
said equity cause enjoining appellant hereip from 
instituting or prosecuting any action at law against 
appellee founded upon the aforesaid policy of in¬ 
surance (r. 7-8). 

The record in equity suit aforesaid was Offered 
and received in evidence, this being the subject of 
appellant's third assignment of error (R. 26 T ), and 
the Trial Justice held (R. 69) that this equity suit, 
together with a letter (R. 40-43) written iby ap¬ 
pellee to appellant, and informing her th^t the 
policy was contested, constituted a contest jvithin 
the period limited in the policy, and permitted the 
case at bar to be contested upon its merits. That 
the Trial Justice did hold the proceedings in the 
equity case to be a contest is further evidenced by 
the exception of counsel for appellant appearing 
on page 73 of the record, as follows: 

“Mr. Hudson. I want to except to the 
Court's decision where it said the letter and 
the filing of the suit was sufficient; * 


Upon the conclusion of all of the evidenc^, both 
sides moved for a directed verdict (R. 67), where¬ 
upon the Court rendered his decision for defendant 
below (R. 68-72). 

The questions involved in this appeal ar^ sub¬ 
stantially as follows: 


* >» 
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1. Whether the equity suit in Chicago, or the 
letter contesting the validity of the policy, either 
or both, constituted a contest of the policy within 
the period limited therein. 

2. Whether the law required that a copy of the 
medical examination of the applicant, signed only 
by the medical examiner, be attached to and deliv¬ 
ered with the policy. 

3. Whether the signed statements of Marshall 
0. Densby contained in his application for insur¬ 
ance, as to not having had cancer, tumor or ulcers, 
and his failure to disclose medical treatments and 
the names and addresses of physicians who admin¬ 
istered such treatment, constituted misrepresenta¬ 
tions or concealments material to the risk, so as to 
invalidate the policy. 

ARGUMENT 

Point I 

The first matter discussed in the brief of our 
adversaries ,is their contention that the affidavit 
of defense was insufficient, and that they should 
have prevailed upon their motion for judgment 
under the 73rd Law Pwule. As shown by the record, 
the affidavit of merit was filed in support of the 
original declaration, and this original declaration 
was held insufficient upon motion to strike. An 
amended declaration was filed, and no affiadvit of 
merit was filed in support of the amended declara¬ 
tion. but counsel for appellant attached to their 
amended declaration a statement that the original 
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bill of particulars and affidavit of merit wer£ not 
stricken, and stood with the amended declaration 
(r. 3). ; 

It is questionable, to say the least, whether as 
matter of law the amended declaration is supported 
by any affidavit of merit. The only affidavit in the 
record was filed in support of the original declara¬ 
tion, and when that original declaration was 
stricken, we submit that the affidavit fell with the 
declaration in support of which it had been filed, 
and that it could not be revived as an affidavit in 
support of the amended declaration by any such 
notation as was attached to the amended declara¬ 
tion as aforesaid. 

But aside from this, the affidavit of defense suffi¬ 
ciently alleged facts to require a trial upon the 
merits. In the first place, said affidavit contained 
the direct statement that the policy of insurance 
described in the declaration had not been issued 
by defendant corporation. This, alone, was a suffi¬ 
cient averment of fact to require a trial, and was 
made in good faith upon the theory that the policy 
contained certain conditions precedent to its Valid¬ 
ity as a contract, and that the declaration alleged 
none of said conditions. For example, the applica¬ 
tion for insurance is made by reference a pajrt of 
the contract, and in said application it is proyided 
that the policy of insurance shall not take Effect 
until approval of the application and first payment 
required thereon shall have been made during the 
life of applicant and his continuance in good health. 
These provisions being conditions precedent do the 
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taking effect of the contract, it was and is the the¬ 
ory of appellee that the conditions and perform¬ 
ance thereof were necessary to be set out in the 
declaration in order to describe the policy in ques¬ 
tion, and that to describe a policy without reference 
to such conditions precedent was to describe a dif¬ 
ferent policy from the one actually issued. 

Examination of the affidavit of defense discloses 
that additional facts were set forth therein which, 
if true, constituted a defense. It was alleged 
therein that applicant in his application had made 
certain false statements as to facts material to the 
risk, which false statements were relied upon by 
the insuring company, and upon the basis of said 
statements the insurance was granted; that after 
the death of the insured, and within the contesta¬ 
bility period of the policy, the falsity and material¬ 
ity of these representations was discovered, 
namely, that applicant, at the time of applying for 
the policy, was suffering from cancer and tumors, 
and had been treated therefor by physicians, which 
facts he had intentionally and fraudulently con¬ 
cealed from the insurer, and had intentionally and 
fraudulently misrepresented in his answers to the 
questions contained in his application; that imme¬ 
diately upon the discovery of said fraudulent mis¬ 
representations, the insurer had filed a bill in 
equity in the Circuit Court of Cook County, Chi¬ 
cago, Illinois, where the contract had been made, 
where the insured and his beneficiary lived, and 
where insured had died, seeking the cancellation 
of said policy because of misrepresentation and 
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fraud as aforesaid; that the Court in whiclj said 
suit was filed had jurisdiction of the subject-rriatter 
and of the parties, and had found as a fac( that 
it had such jurisdiction, and that a final decree had 
been entered in said equity cause, enjoining ap¬ 
pellant from instituting or prosecuting any Action 
at law against appellee founded upon said policy 
of insurance, which decree was in full forc^ and 
effect, not superseded or appealed from. Of cpurse 
this affidavit raised issues of fact requiring aj trial 
upon the merits. 

We further submit that when the court below 
overruled appellant's motion for judgment for 
want of sufficient affidavit of defense, and the case 
proceeded to trial upon its merits, the question of 
the sufficiency of affidavits is no longer open. 

As to the legal sufficiency of the affidavit of de¬ 
fense, it has frequently been decided by this Court 
that such an affidavit must be given a liberal inter¬ 
pretation. In Patterson vs. Barrie , 30 App. D. C. 
531, this Court held that if the facts stated will, 
by any fair and reasonable construction, constitute 
a defense to the action, within the scope o^ the 
defensive pleas, it is the right of the defendaht to 
have the case tried by the jury; all that is required 
is that the facts alleged shall be sufficient to indi¬ 
cate a substantial legal defense made in good f 

In Cartier vs. McLean , 39 W. L. R., 524 
Court held that an affidavit of defense will be 
sufficient which alleges facts indicating with 
sonable distinctness and precision a substa 


the 

held 

rea- 

ltial 
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legal defense, and which is sufficient to satisfy the 
court of the good faith of the defendant. 

In Hazen vs. Van Senden , 43 App. D. C., 161, it 
was held that the object of the 73rd Rule is to pro¬ 
mote justice by preventing, so far as possible, fic¬ 
titious defenses. It was never intended as a sub¬ 
stitute for a trial. If, therefore, the Court, upon 
reading an affidavit of defense, is convinced that 
it has been made in good faith, and that a doubt 
exists as to the right of plaintiff to recover, sum¬ 
mary judgment ought not to be entered. 

In Riley vs. Mattingly , 42 App. D. C., 290, this 
Court held t^hat plaintiff's affidavit must be direct 
and unequivocal; that an affidavit of defense is 
sufficient to prevent the entry of summary judg¬ 
ment if, taken as a whole, it convinces the Court 
that it was made in good faith and presents sub¬ 
stantial reasons why the rule ought not to be en¬ 
tered. 

In Molloy vs. Kellogg , 51 App. D. C., 302, this 
Court said that in determining the right of the 
plaintiff to a judgment under the 73rd Rule, the 
affidavit of defense must be viewed in its most fa¬ 
vorable light. 

To the same effect see Wyatt vs. Madden, 59 
App. D. C., 38; Baessell vs. Thyson, 55 W. L. R., 
724; Dick vs. Jullien, 51 App. D. C., 355. 

It is contended on behalf of appellant that the 
affidavit of defense was insufficient because it 
failed to deny sufficiently the averment of the affi¬ 
davit of merit that appellant failed to attach to the 
policy all of the application for insurance. Aside 
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from the fact that the affidavit of defense sufficient¬ 
ly met the affidavit of merit by averring that the pol¬ 
icy sued upon was not the policy issued, and that 
plaintiff below had been enjoined by a court oif com¬ 
petent jurisdiction from filing or prosecutiiig the 
instant suit, the affidavit of defense expressly 
averred that the application for the policy actually 
issued was “thereafter attached to and became part 
of said policy” (r. 15). Under the liberal interpreta¬ 
tion to be given affidavits of defense, this aveijment 
was sufficient even had the other defenses been ab- 

i 

sent from appellee’s affidavit; and, of course, if an 
affidavit of defense sets out facts constitutingja de¬ 
fense to the action, it does not have to go further 
and set out more than one defense. | 

An examination of the record discloses thht the 
contentions made on behalf of appellant concerning 
the alleged failure to attach all of the application 
to the policy in question are all based upon a mis¬ 
conception of the law. As a matter of laW, the 
application for insurance consists of such papers 
prepared and presented as an application as bear 
the signature of the applicant. The report of the 
medical examiner, which is not signed by the appli¬ 
cant, is not a part of the application, and doefe not 
have to be attached to the policy. 

There was attached to the policy involved in 
this suit the signed application of the insured, being 
in two parts, which appear at insert, pages 7, 8 
and 65 of the record. Counsel for appellant insist 
that the report of appellee’s medical examiner, not 
signed by the applicant, and appearing in the 


i 
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record at insert, page 66, was a part of the applica¬ 
tion for insurance, and was required to be attached 
to and delivered with the policy of insurance. 

That this contention is without foundation is 
apparent from the decisions. 

In Metropolitan Life Insurance Company vs. 
Haivkins , 31 App. D. C., 493, the application was 
in four parts. Part A was filled out by the agent 
and signed by the applicant and contained informa¬ 
tion furnished by the applicant regarding other 
insurance, his age, etc. Part B was the agent’s 
certificate containing the agent’s knowledge of the 
risk and was not signed by the applicant. Part C 
contained questions propounded by the medical ex¬ 
aminer and answers given by the insured. Part 
C was signed by the insured. Part D contained 
the report of- the medical examiner based upon the 
physical examination. This report was signed by 
the examiner but not by the insured. In issuing 
the policy the Company only attached Part C. 

The Court held that Part C was inadmissible 
because a copy of Part A was not attached to the 
policy, and said (adopting the opinion of the Trial 
Justice): 

“I do pot think B and D constitute any por¬ 
tion of the contract between the insured and 
the defendant company, but Part A and Part 
C are both required to make a complete appli¬ 
cation, and both necessarily entered into the 
contract ; and under the provisions of Section 
657 of the code, both of these parts should have 
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been delivered with the policy in order thjat the 
whole contract may appear.” 

i 

In Griffith vs. Metropolitan Life Insurance Co ., 
36 App. D. C., 8, the application was also ip four 
parts. Part A of the application contained the 
agent's preliminary report on the risk, ancjl was 
unsigned by the insured. A copy of Part 4 was 
not attached to the policy. Copies of the pajrts of 
the application signed by the insured were attached 
to the policy, but the plaintiff contended that these 
parts were inadmissible because Part A w^s not 
attached. In holding that the parts of the applica¬ 
tion signed by the insured were admissible, the 
Court said: 

“This Part A, however, is not referred to in 
the policy, is not signed by the applicant, and 
is not part of the contract of insurance. The 
statute requires that ‘a copy of the application 
made by the insured be delivered with the 
policy.' While this statute is to be strictly con¬ 
strued, such a construction does not require 
the filing as part of the insured's application 
of a mere preliminary statement of the agent.” 

Point II 

i 

The contention advanced for appellant dnder 
Point 2 of her brief is that the letter sent by ap¬ 
pellee to counsel for appellant on August 29, 1931 
(within the contestability period provided ip the 
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policy), and appearing in the record, pp. 40-43, 
which letter denied liability upon the policy be¬ 
cause of concealment and fraud by the insured 
as to his physical condition and treatment by phy¬ 
sicians, does not constitute a contest of the policy. 

Again we submit that counsel for appellant mis¬ 
apprehend the record, and fail to understand the 
basis upon which the Trial Court determined that 
a contest had been inaugurated within the period 
allowed therefor. 

The record shows that a transcript of the pro¬ 
ceedings in the equity suit filed in Chicago were 
offered and received in evidence. Appellant's 
third assignment of error (r. 26) is that the Trial 
Court committed error in admitting the record of 
the Illinois suit in evidence. In appellant's brief 
(page 64), it is insisted that all of the assignments 
of error, whether or not mentioned in the brief, are 
relied upon, as each one of the assignments is well 
taken. The Trial Judge held that the letter in 
question “or the suit over the policy, and the bring¬ 
ing of the $uit in Illinois, where the policy was 
taken out and where the insured lived, and where 
the beneficiary also lived at the time of the death 
of insured, I think is sufficient to enable the de¬ 
fendant here to dispute the claim and contest the 
case on its merits." At page 73 of the record, coun¬ 
sel for appellant excepted to the ruling of the 
Court that “the letter and the filing of the suit was 
sufficient." From the foregoing it is obvious that 
the Court below did not confine his ruling as to 
the sufficiency of a contest to the letter, but also 






considered the suit in Illinois as bearing upojn this 
matter. | 

Although the record shows that a transcript of 
the Illinois proceedings was offered and received 
in evidence, this transcript is not included in the 
bill of exceptions, nor otherwise made part 6f the 
record. 

i 

Under these conditions, we submit that this 
Court must assume that the transcript of the Iljlinois 
suit contained evidence upon which the Court be¬ 
low properly determined that proceeding to have 
been a contest, and that all presumptions o:: fact 
and of law, as to the sufficiency of the transcript 
and the evidence supplied thereby, must be in 
favor of this contention. 

In Stockmann vs. Allen, 55 App. D. C., 223, this 
Court held that in an action tried by a Judge of 
the Municipal Court, without a jury, being i suit 
by an administrator to recover over-payment to 
a distributee of the estate, where a question of fact 
presented had been determined in the Trial Court 
in part from Probate records, which records were 
not made part of the record on appeal, this question 
was not reviewable, for want of the evidence upon 
which the Trial Court acted. This Court said (page 
224): I 

“The accounts and vouchers of the adminis¬ 
tration were in evidence before the Trial 
Court, and the plaintiff there contended that 
‘the record of the proceedings of the Probate 
Court showed that the defendant had been paid 
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more than her distributive share’. The lower 
Court made its finding accordingly, saying 
That the defendant was bound by the record 
and that the record speaks for itself’. This 
does not signify that the Trial Court under¬ 
took to correct or reform the records of the 
Probate Court, but that it found them to be 
convincing proof in support of the plaintiff’s 
claim., The absence of this testimony from the 
record prevents a present review of the find¬ 
ing. The lower Court plainly had jurisdic¬ 
tion to adjudicate the question of fact which 
was in dispute between the parties, and no 
error of law appears which requires a reversal 
of its judgment.” 

In Wedderburn vs. Wedderbum , 46 App. D. C., 
154, the Court said: 

“Since the evidence upon which the decree 
was founded is not before us, we must assume 
that it supported the decree.” 

In Karrick vs. Colman, 51 App. D. C., 183, the 
Court said, page 184: 

“The record does not contain the evidence 
adduced before the Commission; hence it will 
be presumed that the finding of the Commis¬ 
sion is supported by the testimony.” 

That every intendment and presumption sup¬ 
ports the action of the Trial Judge, in the absence 


> 






from the record of any evidence to the contrary, 
has been several times held by this Court. 

In Fanned vs. Woods , 55 App. D. C., 380, the 
Court said: 


“It will be observed that the only testimony 
of a meeting of the minds, of a direct, positive 
agreement between the parties, is given by the 
plaintiff herself. She was an incompetent 
witness to testify to the contract, and while 
her testimony was not objected to, this is a 
proceeding in equity, tried to the Court below, 
and reviewable in this Court on both ques¬ 
tions of law and fact. It will be presumed 
that the learned Trial Justice, in entering his 
decree, considered only the competent evi¬ 
dence that had been adduced, whether objec¬ 
tions were interposed or not.” 

Because both sides moved for a directed verdict 
in the case at bar, both matters of fact and bf law 
were determined by the Trial Judge, and the pre¬ 
sumption that he acted upon competent evidence 
applies equally to this case as to a proceeding in 
equity. ! 

In Brown vs. United States , 59 App. D. (J., 57, 
at page 58, the Court said: 


“Counsel for defendant submitted tk) the 
Court certain prayers containing elementary 
propositions of law. While the record states 


that these prayers were disallowed, the 
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Court’s charge is not before us, nor does it 
appear that any exception was taken to the 
charge. In such circumstances this Court is 
bound to assume that the charge fully and cor¬ 
rectly instructed the jury upon the law of the 
case.” 

In Metzger vs. Metzger, 35 App. D. C., 389, the 
Court said (page 391): 

“In the absence of a bill of exceptions con¬ 
taining the evidence introduced at the trial, 
we are bound to assume that the verdict of the 
jury was in accordance with the evidence.” 

Upon the principle of the above decisions, cer¬ 
tainly this Court must assume that the finding of 
the trial Judge, to whom the facts were submitted 
by reason of the motions for a directed verdict, was 
supported by the evidence, when that evidence is 
omitted from the record on appeal, as in the case 
at bar. See also Rozer vs. May, 43 App. D. C., 103; 
Fletcher vs. Fletcher, 43 App. D. C., 180; Butts vs. 
Butts, 35 App. D. C., 288. 

While the fact that the Court below had before it 
the record of the Illinois equity case makes it un¬ 
necessary to determine whether the letter appear¬ 
ing in the record, pages 40-43, was, in itself a suffi¬ 
cient contest, the following authorities support the 
view that it was: 

In Mutual Life Insurance Co. vs. Rose (1923) 
294 Fed. 122, where the policy provided that it 
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should be incontestable after two years fhom its 
date of issue except for non-payment of premiums, 
the court held that a rescission of the policy by the 
insurer by the tender of premiums and a demand 
for the return of the policy could be relied pn as a 
ground of a suit in equity to cancel the policy 
brought after the expiration of such period or be 
pleaded as a defense to a suit brought on the policy 
after the expiration of such period. 

In Mutual Life Insurance Co. vs. Hurni Packing 
Co. (1922) 280 Fed. 18, affirmed (1923) 263 U. S. 
167, it was held that a letter from the attorney of 
the insurer to the attorney of the beneficiary noti¬ 
fying the latter that the insurer declined to pay the 
policy upon the ground of misrepresentation Was a 
sufficient act of contest within the meaning of an 
incontestable clause in the policy, the court being 
of the opinion that court proceedings were not es¬ 
sential to the right. In that case, howevbr, it 
was held that the repudiation of the claim in the 
manner set forth above could not avail the insurer 
as the letter of repudiation was dispatched iafter 
the expiration of the period of contestability. 

In Great Southern Life Insurance Co. vs. Russ 
(1926) 14 Fed. (2d) 27, affirmed (1925 D. p.) 6 
Fed. (2d) 940, the Circuit Court of Appeals pf the 
8th circuit, although stating that it was not rieces- 
sary to a decision of the instant case to discuss the 
question as to whether the “contest” contemplated 
by the policy must be one in court proceedings or 
might be entirely outside, was of the opinion that 
the Federal courts were committed to the view! that 
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the “contest” may consist of affirmative action 
taken outside of court proceedings, citing in this 
connection a case in the same court ( Mutual Life 
Insurance Co. vs. Hurni Packing Co. (1922) CCA 
8th, 280 Fed. 18 ). 

In Stiegler vs. Eureka Life Insurance Co. 
(1925), 146 Md. 629; 127 Atl. 397, the court said: 

"This court is unable to agree that the 
rescission of a contract procured by deceit in 
a material matter cannot be effected on its 
discovery by the defrauded party except 
through litigation, unless the defrauded party 
obtain the consent of the wrong doer. The 
determination of rescission does not depend 
upon such illusory and unstable basis as the 
concurrence of the defrauding party but is 
the personal right of the victim of the fraud 
to be exercised or not of his own independable 
issue. A proceeding at law or in equity to 
enforce the rescission of a contract is not of 
itself a rescission but is the result of a pre¬ 
cedent act or election to rescind and is a 
method of communicating that fact to the de¬ 
fendant. Nor can the court accept the other 
ground which was further assigned for the 
conclusion that the exercise of the right at 
common law and in equity of a defrauding 
party to rescind a contract obtained by ma¬ 
terial misrepresentation is no more than a 
breach of contract. It would seem logical to 
hold that if a timely notice to the assured of a 
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rescission for fraud and an offer to return the 
premium are no more than a breach qf con¬ 
tract, litigation to annul the contract is pimply 
another but more efficacious breach. 

“In some of the cases stress has been laid 
upon the word incontestable. The relevant 
clause is This policy is free of conditions as 
to residence or travel and shall be incointest- 
able after one year from its date of issue/ 
The word incontestable is said to refer t\o liti¬ 
gation exclusively and if this be conceded it 
must be borne in mind that the term incon¬ 
testable is confined in its application tjo the 
period ensuing after one year from the date 
of the issuance of the policy and has n|o ap¬ 
plication to the preceding term of one year 
following the issuance of the insurance con¬ 
tract. There is nothing in the policy itself or 
in any canon of construction that would jus¬ 
tify the extension of the application of ihcon- 
testable beyond the limits clearly fixed by the 
contract itself. 

“Life insurance is a contract uberrimae fidei 
and the policy is governed by the general ap¬ 
pearance of law so as to be avoided not only 
by fraud but also by the concealment or mis¬ 
representation of a material fact inducing the 
contract subject to the extent, modified or ex¬ 
cluded by the provisions and stipulations of the 
contract or by statute. There is no occasion 
in a case of actual fraud to extend by ju 
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construction the application of the clause pro¬ 
viding for indefeasibility. ,, 

The Maryland Court of Appeals, while express¬ 
ing itself as fully sensible of the weight to be 
attached to cases that support the majority rule, 
expressed the opinion that under the contestable 
clause the insurer is allowed a year within which 
to discover any sufficient grounds for avoiding the 
contract and if cause be found and it elects to 
rescind the contract, the insurer has at its com¬ 
mand every method at common law or in equity 
of communicating its election to the assured within 
the year reserved for that purpose. 

In Feirnan vs. Eureka Life Insurance Co. of 
Baltimore , Md., 279 Pa. 507,124 Atl. 171, 32 A. L. 
R. 646, the policy in question contained a contest- 
able clause providing that it should be incontest¬ 
able after two years from its date of issue except 
for non-payment of premiums. The insured died 
within two years from the date of issue, but proof 
of death was filed thereafter. Defendant refused 
to pay the insurance on the ground that the insured 
had made material representations relative to his 
risk that were false. The company did nothing 
until proof of death was filed and the suit begun. 
The Pennsylvania Supreme Court said in this case: 

“The great weight of authorities supports 
the position that the insurer must at least dis¬ 
avow liability within the contestable period 
to be relieved—not necessarily by legal action 
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but some definite step specifying the ground 
of complaint in such form as to evoke a can¬ 
cellation of the contract. The knowledge that 
false representations have been made mdst be 
ascertained within the contestable pericjd and 
in the same time the company, by some act, 
must rescind, cancel or notify the insured or 
the beneficiary that it will no longer be bound 
by the policy.” i 

i 

It is contended on behalf of appellant that the 
filing of the equity suit in Illinois, within thfe con¬ 
testability period of the policy, did not constitute 
a contest because, it is claimed in the brief, appel¬ 
lant was not then a resident of Illinois, ancji was 
not personally served with process. We do not be¬ 
lieve these questions are open to examination upon 
this appeal, because of the absence from the rlecord 
of the transcript of the proceedings in the Illinois 
case, and because this Court must assume thit the 
Court below, by an examination of that transcript, 
had before it evidence that the Court in Illinois 
had jurisdiction of the subject-matter and Of the 
parties. 

But as the Courts of Illinois (as well as of other 
jurisdictions) have determined that the mere insti¬ 
tution of such a proceeding, without personal ser¬ 
vice upon the defendant, is a sufficient contest 
under the policy, and as counsel for appellant con¬ 
tend that the determination of this question is to 
be governed by the law of Illinois, we submit the 
following decisions: 
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In the case of Ellen C. Hatch vs. Royal League , 
233 Ill. App. 598, it was held: 

“All that is necessary for the beginning of 
a suit on an insurance policy within the time 
fixed therefor by the policy is that a praecipe 
be filed, it not being necessary that service be 
had upon the defendant within the period.” 

In Schroeder vs. Merchants & Mechanics Insur¬ 
ance Co., 104 Ill. 71, the policy of insurance pro¬ 
vided that suit be brought within one year after a 
loss or the action barred. Within the year the 
plaintiff filed his praecipe for summons against 
the insuranqe company and it was issued by the 
clerk of the court and placed with the plaintiff’s 
attorney, who retained the same until the return 
date, when he handed it back to the clerk, ordering 
a new writ, which was issued and served, return¬ 
able to the next term thereafter. The last process 
was issued after the expiration of the year from 
the date of the loss. The defendant pleaded the 
limitation of the policy in bar of the action and 
on the trial the court instructed the jury that the 
suit not having been brought within a year from 
the loss, the plaintiff could not recover and a ver¬ 
dict was returned for the defendant. Held, that 
the court erred in the instruction and that the suit 
was commenced when the praecipe was filed and 
the first summons was issued by the clerk. 

Above case holds that jurisdiction of the person 
of the defendant is not essential to the commence- 
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ment of a suit at law but a suit is not comrrienced 
until the court has in some manner acquired juris¬ 
diction either of the person of the plaintiff or of the 
subject matter or both. The court acquires juris¬ 
diction of the plaintiff when he applies in the form 
prescribed by law for its assistance to compel the 
defendant to render him his rights. This is done 
where the plaintiff files his praecipe for the process 
he desires and the court also acquires jurisdiction 
over the subject matter. 

In Powell vs. Mutual Life Insurance Co. of New 
York, 313 Ill. 161,144 N. E. 825, 36 A. L. R. \239, 
the Supreme Court of Illinois stated the following: 

i 

“By filing its bill the insurer takes the 
affirmative action required within the time 
limitation and whether the issue of fact ^s to 
fraud be settled in a proceeding under its bill 
in equity or in the suit at law, it has so long 
as it does not voluntarily withdraw its bill, 
protected its rights and has not therefore flone 
a useless thing.” | 

i 

See also Joseph vs. New York Life Insurance Co., 
308 Ill. 93, Metropolitan Life Insurance Co. vs. 
John Versacks decided by the Illinois Appellate 
Court, 2d District, 8-29-31—Illinois Appeals, j 

In United States vs. American Lumber Com¬ 
pany, 80 Fed. 309, it was held that the filing bf a 
bill, the issuance of process, and making a bona fide 
attempt to serve it, is, in equity, the commencerhent 
of a suit. 
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In Peoria Insurance Company vs. Hail, 12 Mich., 
202, the question was whether the contest had been 
inaugurated within the period limited in the policy. 
Summons was issued thirteen days before the ex¬ 
piration of the contestability period. This sum¬ 
mons was returned “not found.”, and on the next 
day, and after the contestability period had ex¬ 
pired, summons was issued which was returned 
“served”. The Court held that plaintiff had the 
whole of the contestability period in which to bring 
its suit, and that it might file it as well on the last 
day as on the first; that the filing of the suit and 
the issuance of process thereon was sufficient, as 
otherwise, the defendant would be enabled to take 
advantage of his own wrong, and by absenting him¬ 
self, entirely to defeat the plaintiff’s right of action; 
that all that was necessary for the plaintiff to do 
to excuse the delay beyond the contestability 
period, was to take the proper and usual means for 
instituting a suit and getting service of process 
within the limited period, which it had done by 
issuing a summons thirteen days before the expira¬ 
tion of that period, returnable two days after it 
had expired, and that this was sufficient to extend 
the limitation until service was made under the 
second summons. 

In Harvey vs. Insurance Company, 120 Mich., 
600, it was held that the commencement of suit 
consists of suing out the summons and delivering 
or transmitting it to an officer with the bona fide 
intention of having it served. 

We assert that under the law of Illinois, the filing 





of the equity suit and the issuance of process 
thereon constituted a contest; that jurisdiction of 
the person of the defendant is not essential to the 
commencement of a suit or the inauguration of a 
contest, and that this question was decided in 
Schroeder vs. Merchants and Mechanics Insurance 
Company , 104 Ill., 71, hereinbefore cited. ; 


Point III | 

I 

The contention in appellant’s brief undeij this 
heading, that so-called Part 3 was required to be 
attached to and delivered with the policy of in¬ 
surance, has been discussed and answered, with the 
authorities, under point 1 of this brief. As sliown 
by the record, insert, page 66, Part 3 is the medical 
examiner’s report, not signed by the insured, and 
a paper not required to be attached to or delivered 
with the policy, as held by this Court in Metropoli¬ 
tan Life Insurance Company vs. Hawkins , 31 App. 
D. C., 493, and Griffith vs. Metropolitan Life In¬ 
surance Company , 36 App. D. C., 8. The report 
of the medical examiner was no part of the appli¬ 
cation for insurance, but a private and confidential 
report made by the agent to appellee, not signed by 
the applicant, and not required to be made a part 
of the policy. 

| 

Point IV 


The contention that where there is no evidence 
showing a contest, or showing compliance With 
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Code 657, or showing any false answer, the Court 
should strike out all of the evidence, is entirely 
without merit. There was evidence showing a con¬ 
test, all of which is not before this Court; Section 
657 of the Code was fully complied with, and the 
record is replete with evidence that insured had 
denied that he had ever had a tumor, as shown by 
his answer to Question 14 in his application (insert 
page 8), although he had been told by his physi¬ 
cian, Dr. Orcutt, that he was “suffering with a 
tumor”; that he had “a serious involvement of the 
eye and would have to take care of it”, and insured 
knew from what he was told by witness that he 
did have a “serious involvement of the eye” 
(r. 37); that he “was warned it was a dangerous 
condition”; i that he was told “that there was a 
tumor down under the eye” (r. 38). 

Notwithstanding the statements of his physician, 
as aforesaid, insured in his application stated that 
he had never had a tumor. In said application he 
gave the name of no attending physician other 
than Dr. Orcutt, who had removed his eye, 
although the evidence disclosed that he had also 
been attended by Dr. Traub in May of 1930, who 
upon his first visit observed a malignant tumor of 
insured's eye socket (r. 66), and who continued 
to treat insured during the years 1930-1931 
(r. 66). The record further discloses that insured 
was treated by Dr. Hubeny, by the administration 
of X-Rays “for the purpose of retarding a possible 
recurrence due to a malignancy, or possibly wholly 
preventing its recurrence,” said treatment having 


commenced on January 7, 1929, and endfed on 
July 17, 1930, upon which latter date insure^ had 
not been cured, but, on the contrary, the condition 
was worse than when the treatments began 
(r. 43-44). In this connection, although perhaps 
a little out of order, we ask attention to the state¬ 
ment on page 22 of appellant’s brief, that Dr. 
Orcutt testified that “the benign tumor” w&s re¬ 
moved in 1926 and cured, and that the tumorous 
mass was cured in January, 1929. Of course, jthere 
is no justification in the evidence for describing 
insured’s affliction as a “benign tumor”, as it de¬ 
veloped that it was a cancer, and generalized car¬ 
cinomatosis and carcinoma of the right orbit are 
given as important contributing causes of d^ath, 
in the death certificate appearing at insert page 
68 of the record. 


Point V 


i 

We can see no merit whatever in the contention 
that the medical examiner heard certain doctors 

i 

testify for the defense, and then stated that he 
could see no reason why the insured was npt a 
good risk, and that this estops appellee to defend 
for false representation. To begin with, this jis a 
misconception of the testimony. What the withess 
actually said was, from his examination of insured, 
and upon the answers given to him at that tim6 by 
the insured, witness considered insured a gpod 
risk (r. 48). Another defense witness, Dr. Bell, 
under cross-examination by appellant’s counsel, 
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was asked what was characterized as a “suppo¬ 
sitious question/' in which he was to assume that 
the medical examiner, in addition to the answers 
obtained from insured, and contrary to the facts, 
had been informed of treatments by other physi¬ 
cians, had investigated such treatments, and as the 
result of that investigation, had determined that 
the applicant was a good risk, and upon such 
assumption, to state whether it would be the gen¬ 
eral policy of insurance companies to accept and 
act upon the report of such medical examiner. Of 
course, there is no evidence whatsoever to serve 
as a foundation for this question, as no medical 
examiner ever learned of other treatments by other * 
physicians, or made any investigation concerning 
such treatments, to be embodied in, or which was 
embodied in, any report upon this application for 
insurance,! so what might have been the situation 
had something occurred that never did happen 
surely can not be made the basis of any exception 
before this Court. The cases cited in our adver¬ 
saries’ brief are obviously not in point, as they deal 
with situations where the answers made by the 
applicant show upon the face of such answers that 
they were incomplete, or were obscure, notwith¬ 
standing which the policies were issued. Under 
such circumstances, of course, the insurance com¬ 
pany can not take advantage of its failure to re¬ 
quire complete and clear answers. 
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Point VI j 

I 

It is difficult for counsel preparing this brief to 
interpret the involved statement of this pdint as 
contained in the brief for appellant. If it is in¬ 
tended to mean that a physician employed by the 
insured, for that reason is privileged so th^t the 
insurer can not question the testimony of such 
physician, such a statement as to the law of evi¬ 
dence is, to put it mildly, startling. That a physician 
employed by the insured, and over whom the in¬ 
surer exercises no control, should be privileged to 
testify to anything whatsoever without fegr of 
contradiction or impeachment, is not in accord 
with any rule of evidence with which we ar|e fa¬ 
miliar, and we should like to see some of the “piany 
decisions” which counsel for appellant clahn to 
support their contention as to the estoppel privilege 
enjoyed by such a witness. We have heretofore 
pointed out his error in describing the affiictipn of 
Mr. De’isby as a “benign tumor”. While out* ad¬ 
verse ^es state that Dr. Traub’s testimony was that 
on his first visit, which was three months pribr to 
the date of the application for insurance, the doctor 
could not tell what was the matter with Densby, the 
doctor himself testified (r. 66) that he examined 
the insured’s eye on his first visit and thought there 
was a malignant tumor of the orbit. His statement 
concerning the condition in May, 1931, was that at 
that time there was definite evidence “of a general 
carcinomatosis”. I 
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Point VII 

Under this point counsel for appellant argue 
that because the insured gave the name and ad¬ 
dress of Dr. Orcutt in answer to Question Number 
15, which question called for the particulars of all 
diseases, injuries or ailments for which the appli¬ 
cant had been under medical treatment or observa¬ 
tion, that it was unnecessary for insured to dis¬ 
close the names and addresses of Doctors Hubeny 
and Traub, by whom he had been attended and 
treated. Dr. Orcutt was the physician who 
removed Densby’s eye, and Densby’s application 
stated that he had been attended by Dr. Orcutt for 
two or thre^ weeks in 1926, and that the only re¬ 
maining effect was the absence of his right eye 
(insert, page 8). The testimony as to treatments 
of Densby by Doctors Traub and Hubeny has been 
heretofore commented upon in this brief, and that 
testimony disclosed the serious nature and long 
continued existence of the ailments for which in¬ 
sured was treated by these other physicians. It is 
obvious from a reading of the record as contained 
in the bill of exceptions, pages 43 to 46, inclusive, 
and 64 to 66, inclusive, that the suppression of 
information concerning the names and addresses 
of these other physicians, and of the facts relative 
to the ailments for which insured was treated by 
them, constituted a deliberate and intentional 
withholding of information material to the risk 
which the insuring company had specifically asked 
for, and which it was entitled to have. Densby had 
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been told that he had a tumor, and that the eye 
condition from which he suffered was seriojus, so 
the case at bar is not within the principle of those 
authorities relating to slight or temporary indis¬ 
position. And in the very case of Mays vsj New 
Amsterdam Casualty Company , 40 App. D. C., 249, 
cited under this point by counsel for appellant, 
this Court held that “it is for the jury to determine, 
under proper instructions, whether, withifi the 
meaning of such statement, his answer thereto was 
a fair and true one.” In the case at bar, this ques¬ 
tion was for the determination of the Couijt, be¬ 
cause of the motions of both plaintiff and defend¬ 
ant for a directed verdict, and there can be no 
denial that there was ample evidence from which 
the Court could find, as he did, that the matters 
inquired about were material to the risk, and that 
the insurance company asked for this information 
and had the right to receive it (r. 71). In point 
of fact, in view of the evidence that insured had 
been told that his eye trouble was serious, and that 
he had a tumor in the eye cavity, there was ample 
testimony to justify a finding that his failure to 
disclose the pertinent facts was fraudulent, and 
that his answers to the questions propounded to 
him were intentionally false. 

Inasmuch as counsel for appellant throughout 
their brief insist that the case at bar is governed 
by the law of Illinois, we refer to the controlling 
decisions of that state upon the point, and }nvite 
attention to the fact that in Illinois, as in th4 Dis¬ 
trict of Columbia, there is no statute regulating 
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this question. The Courts of Illinois have repeat¬ 
edly held that a material misrepresentation, 
whether made intentionally or knowingly, or 
through mistake and in good faith, will avoid the 
policy. 

In Crosse vs. Supreme Lodge , 254 Ill. 80, the 
insured in answer to the question, “How long since 
you were attended by a physician or professionally 
consulted?” replied, “Seven years”. The evidence 
showed that she had been attended on numerous 
occasions within seven years from the application 
date for heart trouble. In reversing the judgment 
in favor of the plaintiff the Supreme Court of Illi¬ 
nois said: 

“In any event the answers made were ma¬ 
terial to the risk and did not relate to the mat¬ 
ter of opinion or judgment concerning which 
there might be a mistaken but honest belief.” 

This rule applies with equal force where the 
insured falsely answers a question asking for in¬ 
formation regarding past medical treatment or 
attendance. In Blahofski vs. Metropolitan , 237 
Ill. App. 220, the Illinois Appellate Court consid¬ 
ered a false statement to the effect that the insured 
had not been under the care of any physician within 
five years except for scarlet fever. In this case 
the plaintiff admitted treatment for pneumonia 
but denied that the insured knew she received treat¬ 
ment for tuberculosis. In reversing a judgment 
in favor of the plaintiff the court used the follow¬ 
ing language: 






“False representations in answers to ques¬ 
tions propounded for the purpose of ascertain¬ 
ing the applicant's condition of health a^ bear¬ 
ing on the question of the assumption o^ risk, 
are considered material to the risk." 


In deciding the Blahofski case the Illinois Appel¬ 
late Court quoted the following language fropi the 
Illinois Supreme Court's opinion in U. S. Fidelity 
& Guaranty vs. First National Bank , 233 Ill. 475, 
84 N. E. 670: 


“The law is well settled in its application 
to insurance contracts * * *. A material 

misrepresentation, whether made inteption- 
ally or knowingly or through mistake and in 
good faith, will avoid the policy." 


Cohen vs. New York Life , 256 Ill. App. 34fj, also 
deals with misrepresentation regarding the attend¬ 
ance and consultation of a physician. The New 
York Life application contained questions sijnilar 
to those in the application signed by Mr. D^nsby. 
The evidence produced by the company piroved 
treatment and consultation and no contradictory 
evidence was produced by the plaintiff. A verdict 
was directed in favor of the defendant and in af¬ 
firming the verdict the Illinois Appellate Court 
said: 


“The insured must have known thajt his 
answers to the questions in the application 
were false and untrue." 
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And quoting from Crosse vs. The Supreme 
Lodge, supra, the court further said: 

“The answers made were material to the 
risk and did not relate to the matter of opin¬ 
ion or judgment concerning which there 
might be a mistaken or honest belief. ,, 

The courts of Illinois also hold that where evi¬ 
dence of an affirmative defense is found in defend¬ 
ant's evidence or where no admissible evidence is 
offered by the plaintiff contradicting or explaining 
defendant's evidence (which sustains the affirma¬ 
tive defense) defendant is entitled to a directed ver¬ 
dict. Wallner vs. Chicago Consolidated Trust Co. 
245 Ill. 148; Helm vs. Illinois Commercial Men’s 
Association, 279 Ill. 570; Enright vs. Knights of 
Security, 253 Ill. 460; Crosse vs. Supreme Lodge, 
254 Ill. 80; Blahofski vs. Metropolitan, 237 Ill. 
App. 220; Cohen vs. New York Life, 256 Ill. App. 
345. 

The rule that where defendant's evidence sus¬ 
taining an affirmative defense is uncontradicted or 
unexplained defendant is entitled to a directed ver¬ 
dict, has been applied to insurance cases involving 
the defense of misrepresentation. In Crosse vs. 
The Supreme Lodge, supra, the trial court refused 
a motion for a directed verdict and the jury re¬ 
turned a verdict in favor of the plaintiff. The Su¬ 
preme Court of Illinois reversed the judgment be¬ 
cause the defendant's evidence of material mis¬ 
representation was not contradicted or explained. 






37 


In that case plaintiff did not produce evidence to 
contradict or explain defendant's evidence show¬ 
ing a misrepresentation regarding the attendance 
of a physician. The Illinois Appellate Court in 
Blahofski vs. Metropolitan , supra , where defend¬ 
ant proved misrepresentations regarding medical 

attendance, used the following language: 

■ 

“The appellant made a motion at the close 
of all of the evidence to direct the jury to find 
the issues for defendant but the motion was 
denied. This motion should have been grant¬ 
ed. It is apparent from the uncontrolled 
facts recited that the insurance contract rep¬ 
resented by the policy was avoided by talse 
representations of the insured which were 
material to the risk and that therefore the 
appellee had no legal right to recover u^der 
the policy." 

In Cohen vs. New York Life , supra , the trial 
court directed a verdict in favor of defendant. On 
appeal the Illinois Appellate Court in sustaining 
the judgment said: 

i 

“Wherever evidence of an affirmative de¬ 
fense is offered as in this case, it is proper to 
direct a verdict for the defendant even though 
all the averments of the declaration are 
proved, if the evidence of the affirmative de¬ 
fense is not contradicted or explained." 
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And in the same opinion the court said: 

“And in the present case, there being no 
admitted evidence offered by plaintiff contra¬ 
dicting or explaining defendant’s evidence 
(which sustained the affirmative defense of 
fraud and misrepresentation in the insured’s 
application) plaintiff was not entitled to re¬ 
cover and the directed verdict against her was 
proper.” 

Citing Enright vs. Knights of Security , 253 Ill. 
460. 

See also Heubner vs. Metropolitan Life In¬ 
surance Co ., 146 Ill. App. 282. 

Other authorities to the same effect are as fol¬ 
lows: 

A mere representation will avoid the policy if 
it is regarded as of a serious matter which ma¬ 
terially affects the risk. Shaughnessy vs. New 
York Life , 163 Minn. 134, 203 N. W. 600. 

Misrepresentations of fact concerning previous 
medical and surgical treatment are material to 
the risk where a reasonably prudent person would 
not have issued the policy or would have charged a 
higher rate had the true facts been disclosed. Gor¬ 
man vs. Jefferson Standard Life Insurance Co. 
(Tex. Civ. App.) 275 S. W. 248. 

A misrepresentation as to medical attention is 
material where had the truth been disclosed the 
policy clearly would not have been issued. Sparer 
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vs. Travelers Insurance Co., 173 N. Y. Supp. ^73. 

If specific inquiries are made as to whether or 
not the insured has had medical attendance or 
been treated or prescribed for on account bf a 
named disorder or ailment within a stated period 
of time, the fact is thereby made material and must 
be disclosed. Mutual Life Insurance Co. vs. Hurni 
Packing Co., 171 CCA 405, 260 Fed. 641. Whit of 
certiorari denied in 251 U. S. 556, 64 L. Ed. 412, 
40 Supreme Court Reports 178. 

Where insured has been treated for carcinoma 
of the liver by a physician it falsifies her statement 
that she had never consulted a physician, bven 
though she was not advised as to the character of 
the disease and this whether such statement be 
considered a representation or warranty. Ger¬ 
mania Life Insurance Co. vs. Klein , 25 Col. App. 
326, 137 Pac. 73. j 

See also Jefferies vs. Economical Life Insurance 
Co., 22 Wall 47, 22 L. Ed. 833; Aetna Life In¬ 
surance Co. vs. Franz, 91 U. S. 510, 23 L. Ed. 401; 
Aetna Life Insurance Co. vs. Moore, 231 U. S. £>43, 
58 L. Ed. 356, 34 Supreme Court Reports 186; 
Mutual Life Insurance Co. vs. Hilton-Green, 241 
U. S. 613, 60 L. Ed. 1202, 36 Supreme Court Re¬ 
ports 676; Aetna Life Insurance Co. vs. Kimball 
(CCA 3d) 16 Fed. (2d) 214, Certiorari denied 273 
U. S. 757, 71 L. Ed. 877, 47 Supreme Court Re¬ 
ports 460; Livingood vs. New York Life Insurance 
Co., 287 Pa. 128, 134 Atl. 474; Couch Cyclopedia 
of Insurance Law, Vol. 4, page 3017. j 

If a contract of insurance is made in and ^ov- 
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erned by the laws of another state, wherein repre¬ 
sentations in an application for insurance as to 
previous medical attendance are material to the 
risk as a matter of law, such holding is conclusive 
as to the materiality of such representations in an 
action on the policy in another state. Fidelity 
Mutual Life Assn. vs. Harris , 94 Tex. 25, 57 S. W. 
635; Franklin Life Insurance Co. vs. Galligan , 71 
Arkansas 295, 73 S. W. 102; McKnelly vs. Brother¬ 
hood of American Yeomen , 160 Wis. 514,152 N. W. 
169. 

In Mutual Life Insurance Co. vs. Mullan , 107 
Md. 457, 69 Atl. 385, it was held that the policy was 
avoided where the insured named only one of the 
three physicians last consulted. 

In Felix Life Insurance Company vs. Raddin , 
120 U. S. 183, the Court held where an answer of 
the applicant to a direct question of the insurers 
purports to be a complete answer to the question, 
any substantial misstatement or omission in the 
answer voids a policy issued on the faith of the 
application. 

In Mutual Life Insurance Company of New York 
vs. Hilton-Green , Executors , 241 U. S. 613, it was 
held that material representations in an applica¬ 
tion for life insurance which are incorrect, if known 
to be untrue by the assured when made, and 
nothing else appearing, invalidate the policy issued 
by the insurer relying on such representations, 
without further proof of actual conscious design 
to defraud, i * * * An applicant for insurance 
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should exercise toward the company the same good 
faith which he may rightfully demand from it; the 
relationship demands fair dealing by both pities. 
In this case the application contained the statement 
that it “is the basis and a part of the proposed 
contract of insurance”, and applicant agreed “that 
all the following statements and answers, apd all 
those that I make to the Company's medicpl ex¬ 
aminer, in continuation of this application, are by 
me warranted to be true, and are offered to the 
company as a consideration of the contract, tyhich 
I hereby agree to accept, and which shall not take 
effect unless and until the first premium shall have 
been paid, during my continuance in good health, 
and unless also the policy shall have been signed 
by the President and Secretary and countersigned 
by the Registrar of the company and issued during 
my continuance in good health; unless a binding 
receipt has been issued as hereinafter provided.” 

I 

I 

In Aetna Life Insurance Company vs. Franz , 
91 U. S. 510, it was held that where a party, in 
order to effect an insurance upon his life, agfeed 
that if the proposal, answers and declaration ipade 
by him—which he declared to be true, and wjiich 
were made part and parcel of the policy, andl the 
basis of the contract, and upon the faith of w inch 
the agreement was entered into—should be found 
in any respect untrue or fraudulent, then, anp in 
such case, the policy should be null and vpid. 
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Held, that the company was not liable if the state¬ 
ments made by the insured were not true. 

The Court said: 

“The agreement of the parties that the state¬ 
ments were absolutely true, and that their 
falsity in any respect should void the policy, 
removes the question of their materiality from 
the consideration of the Court or jury.” 

In New York Life Insurance Company vs. 
Simons , 60 Fed. (2d) 30, the insurer was held en¬ 
titled to know the facts respecting insured's disease 
and treatment by a physician, though not contribut¬ 
ing to death. This case held that whether false 
answers were given with intent to deceive was a 
question of fact. 

In New York Life Insurance Company vs. Bul¬ 
lock, 59 Fed. (2d) 747: In this case in his answers 
in his application, insured gave the names of two 
physicians, one as having removed his tonsils, and 
the other as having treated him for flu. He said 
nothing as to any examination or treatment by any 
physician for any ailment or disease of his eyes. 
It later appeared that prior to the date of the ap¬ 
plication, he had lost the sight of his left eye be¬ 
cause of injuries sustained in an automobile acci¬ 
dent. This was a suit in equity by the company 
to cancel the policy, and the Court quoted from 
Mutual Life Insurance Company against Hilton- 
Green , 241 U. S. 613, the statement that the appli- 
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cant should exercise towards the company the 
same good faith which he could demand froip it, 
and said that whether or not the applicant had con¬ 
sulted a physician for any ailment or disease of 
the eye within five years was the subject of a Spe¬ 
cial inquiry at the time of his examination, to say 
nothing of the additional general question a£ to 
other physicians whom he had consulted oij by 
whom he had been examined and treated within 
the past five years; that the answers to these ques¬ 
tions were untrue, and that if the defendant fiad 
truthfully replied thereto, the insurance company 
would have had the means of making further 
inquiries. The Court held that the matters sought 
to be ascertained by the foregoing questions were 
material to the risk, and that by wrongfully with¬ 
holding the information, applicant deprived jthe 
company of the means of making further investiga¬ 
tion. Held that the company was entitled tb a 
cancellation of the policy. 

The question of whether an applicant for insur¬ 
ance has been attended by physicians during a 
stated period, or whether such applicant has ever 
suffered from a named ailment, as a tumor, diffbrs 
from the question of whether or not the applicant 
is in “good health”, as involved in Insurance Com¬ 
pany vs. West , 62 App. D. C., 38. The question of 
whether or not a person is in good health may well 
be a matter of opinion, but when an applicant for 
insurance fails to disclose a tumor, when his physi¬ 
cian testified that he told him he had a tumor apd 
that the condition of his eye was serious, and fails 
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to disclose treatments by this and another physi¬ 
cian, are matters of fact known to the applicant, 
and not mere matters of opinion, and the decision 
in the West case affords no help to appellant, be¬ 
cause this Court held in that case that it was a 
question for the jury as to whether the answers 
given weife false or fraudulent, and in the case at 
bar, the Court was substituted for the jury, and 
his finding and verdict is conclusive, as there was 
evidence upon which it could properly rest. This 
Court has held that where a case is submitted to a 
Judge upon the law and the facts, the determina¬ 
tion of the facts by the Judge is as binding upon an 
Appellate Court as the verdict of a jury. Freeman 
vs. Moses & Sons , 52 App. D. C., 164; Lemon vs. 
Martin , 55 App. D. C., 186. 

Certainly, if this case is to be controlled by Illi¬ 
nois decisions, citations herein from the Court of 
last resort of that state, furnish a conclusive an¬ 
swer to the contentions advanced in appellant's 
brief. 

Point VIII 

We believe we have sufficiently discussed and 
answered the substance of the contentions ad¬ 
vanced on behalf of appellant under Point VIII of 
her brief., The evidence fully warranted the con¬ 
clusion that the answers of the applicant in the 
case at bar were intentionally false and mislead¬ 
ing, and also that the matters inquired about were 
material to the risk, and that the insuring com- 




pany had a right to know the facts. And the \iery 
cases relied upon by counsel for appellant statd, at 
most, that these are questions for the jury rather 
than for the Court as matter of law, and in the in¬ 
stant case the Court acted as a jury, and his find¬ 
ing is entitled to equal weight with that of a jury. 

At the risk of repetition, we can not refrain fifom 
commenting again upon the cases cited at length 
by our adversaries as favorable to the contentibns 
of appellant, although the very citations disclose 
that the Courts hold that all questions as to rpa- 
teriality of withheld information, as well as ques¬ 
tions of fraudulent intent, are for the determina¬ 
tion of the jury, which means, in the case at bar, 
for the determination of the Trial Judge. 

And if, as repeatedly insisted upon by counsel 
for appellant, the Illinois decisions are controlling 
upon this point, there can be no question but the 
failure to disclose the tumor, and the names and 
addresses of the other attending physicians, was 
material to the risk as matter of law, and sufficient 
to avoid the contract represented by the policy. 

Point IX 

Point IX of the opposing brief appears to be 
merely a repetition of the contention that the fail¬ 
ure to disclose the matters last above mentioned is 
immaterial, and we submit that this has been sujfi- 
ciently answered. Again our friends cite Mays 
vs. New Amsterdam Casualty Company , 40 A$p. 
D. C., 249, apparently without appreciating tjie 
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significance of the statement by this Court in that 
case thati “it is for the jury to determine, under 
proper instructions, whether, within the meaning 
of such statement, his answer thereto was a fair 
and true one.” 

10th Assignment of Error 

Under this heading counsel for appellant discuss 
a proposition not involved in the case at bar, 
namely, where, upon the face of the application a 
question appears to be not answered at all, or to be 
imperfectly answered, and the company issues a 
policy without further inquiry. No such situation 
is presented upon the record of this case, and there¬ 
fore the citations in appellant’s brief under this 
heading are without any application. 

11th Assignment of Error 

This appears to be merely a further insistence 
that the failure of the appellant to disclose the facts 
inquired about in the application was of no conse¬ 
quence, and should require no further discussion 
in this brief. 

14th Assignment of Error 

This assignment is based upon the contention 
that the Court refused to permit members of the 
family of the insured to testify that neither they 
nor insured knew he had inflamation or cancer, or 


that there was anything to indicate such condi¬ 
tion. The portion of the record to which thit re¬ 
fers is found on page 62, rebuttal testimony. 
Plaintiff below was asked if she noticed anything 
about her husband indicating cancer or tumo^, to 
which question objection was made and sustained. 
The objection, of course, was by reason of her lack 
of knowledge of the symptoms of cancer. Further¬ 
more, she was permitted to testify that there was 
no bad odor from Densby’s eye. She was also 
asked whether her husband had ever told heir or 

i 

otherwise indicated that he believed he had cancer 
or tumor, to which objection was made upon the 
ground that his statements would have been hear¬ 
say and self-serving, which objection was sus¬ 
tained. These same questions were also asked of 
the witness George, and of his wife, and the same 
objections and exceptions made and allowed. The 
statement in appellant’s brief that members of the 
family were not permitted to testify whether there 
was anything to indicate that Densby suffered from 
cancer or tumor is not borne out by the record. 
Had the questions been asked, there is no doubt 
that these witnesses would have been permitted to 
testify to any facts or conditions observed by them 
from which it might or might not have been in¬ 
ferred that cancer or tumor was present in Denbby, 
but the questions excluded called either for opin¬ 
ion of non-expert witnesses upon a matter neces¬ 
sarily involving expert medical knowledge, or for 
hearsay and self-serving declarations of a c|ead 
man. 
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19th Assignment of Error 

This alleged error is because the Court refused 
to permit appellant to testify in rebuttal that an 
agent of appellee offered to write another policy 
on the life of Densby for ten thousand dollars when 
the policy involved in this suit was delivered. Ref¬ 
erence is made to the ruling of this Court in the 
West case that it was proper to permit in that case 
testimony by the agent who procured the insurance 
as to difficulty in getting the insured to accept the 
policy, because the issue in that case was that the 
policy involved therein had been obtained by fraud. 
That question was entirely different from the one 
which was presented by the objection and exception 
under discussion which first appears in the record 
at page 62. If Densby had objected to acceptance 
of the policy in suit, the question would be the 
same, but the mere fact, if it be a fact, that he was 
unwilling to incur the expense of carrying ten 
thousand! dollars additional insurance, and de¬ 
clined to consider an additional policy, affords no 
reasonable inference as to the methods pursued by 
him in obtaining the policy involved herein, and 
especially is this so when it is considered that the 
record shows that he was carrying a policy of five 
thousand dollars, in addition to the one involved 
herein, which other policy was paid to appellant 
because it was incontestable. A man whose em¬ 
ployment is that of a baker might well decline to 
double the amount of his insurance for purely 
financial reasons, without giving rise to any other 
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inference, and the conclusion sought to be (Jlrawn 
by counsel for appellant from the record in tjhe in¬ 
stant case is too remote to afford a foundation for 
the argument presented by them. 

21st Assignment of Error 

I 

i 

This assignment involves merely contentions 
hereinbefore considered and answered, and re¬ 
quires no further statement. 

Remaining Assignments of Error 

No separate discussion of their other assign¬ 
ments of error is found in the brief of counsel for 
appellant, who content themselves with saying that 
the remaining assignments speak for themsqlves, 
or are more or less covered under assignments es¬ 
pecially discussed. We believe, therefore, th$t we 
have answered such of these assignments ab are 
properly before the Court, and we submit that 
under the rules of this Court as to briefs, no con¬ 
sideration may properly be given to any alleged 
assignment of error unless the questions involved, 
and the points relied upon, are set out with clear¬ 
ness and precision, as required by Rule 8 off this 
Court. I 

CONCLUSION 

I 

We contend that the authorities cited herein es¬ 
tablish the following: 

I 

. 

I 
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1. Both plaintiff and defendant below having 
moved for a directed verdict, the Trial Court was 
required to find the facts as well as to determine 
the law. 

2. Sucl? finding of facts by the Trial Judge has 
the same force and effect as the verdict of a jury. 

3. As the record discloses that a transcript of 
the equity proceeding in the State of Illinois was 
received in evidence and considered by the Trial 
Court, his finding, based upon that transcript, that 
said equity proceeding constituted a contest within 
the period permitted by the policy is conclusive, 
and as the transcript aforesaid is not included 
in this appellate record, this Court must assume 
that such transcript contained competent evidence 
from which the Court below ascertained all essen¬ 
tial facts upon which he based his finding as to 
such contest. 

4. That the letter rejecting the claim under the 
policy and tendering return of all premiums, which 
letter was written and received before the con¬ 
testability period expired, was, in itself, a sufficient 
contest. 

5. That the failure of the applicant to inform 
appellee as to the facts concerning ailments which 
the evidence disclosed applicant had been informed 
that he suffered from, and his failure to give the 
names and addresses of attending physicians, was 
the concealment of material facts which appellee 
was entitled to know, and which materially affected 
the risk of insuring the applicant, wherefore the 
policy was open to this defense. 
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6. That under the law of Illinois, the failure to 
disclose this information rendered the policy un¬ 
enforceable because the matters involved wei^e ma¬ 
terial to the risk, and the insurer had the right to 
have the information requested. 

7. That if it be held that the question of ma¬ 

teriality is not a matter of law, but is for the Ijury, 
then the finding of the Court in the instant case is 
equivalent to the verdict of a jury, and can pot be 
disturbed on appeal. i 

8. That as matter of law it was unnecessary to 
attach to and deliver with the policy the report of 
appellee's medical examiner, designated by counsel 
for appellant as “part 3”, and that this question 
has been foreclosed by the decisions of this and 
other Courts. 

9. That no error was committed as to any of the 
rulings of the Trial Justice, and that such of said 
rulings as can properly be reviewed on this appeal 
must be approved. 

i 

i 

Respectfully submitted, j 

I 

Whiteford, Marshall & Hart, 

By Roger J. Whiteford, 

H. W. Kacy, ! 

i 

Attorneys for Appellee 



